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[H# (Larry Cati Backer Measurement, Assessment, and Reward: The Challenge of

Establishing a Social Credit System in China and the West?]

[English Language Summary: Social credit can be understood in two senses. First, Social Credit itself
references the specific project of the Chinese state to create a comprehensive legal and regulatory
mechanism that they have named ”social credit.” Second, it refers generally to a new mode of governance
that recombines law and governance, and the public and private spheres in new and hybrid ways that will
likely transform the structures and principles on which legal, governance, and societal regulatory systems
are now understood and through which they acquire their legitimacy. In both senses, the structures of social
credit are similar. In each case the system seeks to rate or score or assess the object of regulation through a
process that requires the acquisition of specific and relevant data, which is then interpreted through the
application of an algorithm to produce an assessment or a score or a measure which can be used to assess
compliance with underlying objectives. Those scores than serve to guide the application of legal or
administrative decisions—they can trigger rewards or suggest punishment.

The triangular relationship between governmentalization (of both public and private institutional
actors with managerial power), the mass of the population (which is its object and now its foundation), and
the ‘statistics’ (that both define and serve to manage the mass of the population) is the essence of the problem
of transparency in the twenty-first century. (Backer 2013). At its limit, the enterprise of social credit
suggests both the emergence of a new field of law as well as the negation of the privileging of law within
economic and political structures. On the one hand, one might be tempted to see in the social credit
enterprise a notion of the dissolution of the constitution of law within itself; that is that the structures of
legality, and its constitution, will have consumed itself. What will emerge from that self-consumption will be
the methods and systems that it had once generated and which had been deployed in the service of the
constitutional project—that the success of the constitutional notion will ultimately consume it so that where
once there was constitution there will only be mechanics; where once there was principle, there will only be
data; and where once there were norms, there will be “statistics.” This is bound up in the more fundamental
idea of the end of law and the irrelevance of lawyer except as technician of a new system the lawyer no longer
controls. On the other hand, the success of social credit may require and indeed may be dependent on the
simultaneous development of a law for the digital and data age. That s, in the digital age, society (however
constituted) is even more in need of law’s nomos and narrative. That nomos and narrative may vary
depending on the societal and political context, but it must nevertheless develop alongside the re-
constitution of the principles, customs and manners of governance. To understand social credit, one must
understand the evolving structures of the relationships, in law and politics, of the relationships between
states, its masses, and the institutions through which it operates.

This short essay has two objectives. The firstis to examine the challenges that social credit, ratings or
assessment systems pose for effective implementation. To that end, Section II considers first the difficulties
of separating the role of social credit as a set of techniques and as ameans of advancing ideological principles
and objectives. It then considers social credit as a project of informatics. It then examines the control
element of social credit systems, and ends with a consideration of social credit as governance. To
understand the shaping of law today (and soft law as well) one must understand social credit. Section III then
considers some of the ways in which Western efforts at social credit institutions have sought to meet these
challenges. It considers the context of social credit systems in the West, and its operationalization,
principally in the private sphere. It examines the use of asocial credit as a technique of governance and as a
means of embedding international standards in domestic behavior.]
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