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CHINESE CONSTITUTIONALISM IN THE “NEW
ERA”: THE CONSTITUTION IN EMERGING IDEA
AND PRACTICE

Larry Caté Backer**
Abstract

The 19th Congress of the Chinese Communist Party concluded at the end of
October 2017. It set the fundamental policy positions of China’s leadership for the
next five years with particular emphasis on its approaches to constitutionalism, law,
and the political theory of the state. These internal political changes will have
substantial effects on China’s external relations and on the ways in which Western
liberal democracies engage with China. In that context among the most important
questions for law revolve around the extent and character of the evolution of CPC
thinking, and the CPC Basic Line, with respect to Socialist Rule of Law and Socialist
Constitutionalism now bound up in the adoption of “'Xi Jinping Thought on Socialism
with Chinese Characteristics for a New Era.” The question is central to a
consideration of the Work Report delivered by Xi Jinping reflected in the resulting
Jfinal Resolution of the 19th Congress to amend the Constitution of the Chinese
Communist Party and thereafter in 2018 to amend the State Constitution to reflect
the advances in political principle and the CPC political framework embedded in the
CPC Constitution. A key element of that question involves constitutional trajectory:;
to what extent did this report reflect an official downshifting of the importance of the
State constitution and constitutionalism within the construction of Chinese notions
of Constitutionalism, and if so, what variation on constitutionalism is likely to
emerge? If so, what are the effects of any such downshift on the relation between the
state and the political constitutions of China. To that end, it is worth considering
whether principles of constitutionalism Jor the “New Era” may be extracted from Xi
Jinping’s Report to the 19th Congress.

* W. Richard and Mary Eshelman Faculty Scholar & Professor of Law & International Affairs,
Pennsylvania State University. Special thanks to Miaoqgiang Dai (Penn State School of Internationat
Affairs M.IA. expected 2019) and Shan Gao (Penn State Law SID 2017) for their excellent research
assistance (including invaluable translations from the original Chinese) and to the participants in the
Roundtable for lively discussion and debate on these issues.

* My utmost thanks to Stephan Wilske of Gleiss Lutz in Stuttgart, Christian Koller of the University
of Vienna, and Jarred Klorfein of Paul Weiss in Washington D.C. for their helpful comments.
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And if they can, to try to extract a sense of the likely characteristics of emerging
structures of Chinese constitutionalism. What follows, then is a preliminary report
and assessment of Constitutionalism with Chinese Characteristics in the New Era
from Out of the 19th CPC Report. Afier this short introduction to the issues and
context of Chinese constitutionalism before the 19th Congress, Section Il provides a
contextual framework for situating the constitutional work of the 19th CPC Congress
within contemporary Chinese currents of constitutional theory. Section Ill then
explores the references to notions of constitution in earlier CPC Congress Reports.
Section IV then turns to the consideration of the constitution project for China in the
“New Era.” It first considers in more detail the understanding of constitution and
its role in politics and governance within the 19th CPC Congress Report itself. It
then explores the role of constitutionalism within the structures of the 19th CPC
Congress Report through a close reading of the specific references to constitutions
in the Report (state, political and mixed). Lastly, it provides a concise consideration
of the connection between constitutionalism and the emerging characteristics of
Chinese consultative democracy.

164



TABLE OF CONTENTS

INTRODUCTION crevveeeeeeenseecessssancessansesssamssssiasssarsbasiassassasssssssmasnessesasassssss isanss 165
I CONSTITUTIONS AND CONSTITUTIONALISM IN CHINA: '

A BRIEF BACKGROUND.....covcaueemeeseesemsasrmssesssisssnsssssmsssssssssnsasssnssasiansassssssnsasss 170

II. THE NOTION OF STATE, PARTY, AND CONSTITUTION AS IDEA AND PRACTICE

BEFORE THE “INEW ERA” ...oveeeeiienrraascresrsssmssrmaciasssessastrssnnsassgsssasssssnsassnseses 178

A, BEFORE 1949 .....cooviiiirneraraecassessneccnmesrarsrtnssssnemsssssonsmsananasasssssiasssncanss 179

B. FROM 1949 TO THE START OF THE CULTURAL REVOLUTION (1 966) ..181

C. THE DECADE OF CULTURAL REVOLUTION (1966 TO LATE 1976)........ 182

D. THE DECADE OF THE 1980S (POLITICAL REFORM TO 1989 TIAN’ ANMEN

1378110 51 1 ) J OOV U PSR R R 183

E. THE 19908 TO 2037 cevtreeeeeereciarsninrsssesmsssmensasssasmossssssasssssnensssssansasnrases 185

M. THE ALL-AROUND CONSTITUTION IN THE “NEW ERA” ...ororinrirninnes 190

A A FIRST CUT ooeeeeeeeeeeeesetasareaneansrasstsissssassasasannssastssasessresnaansasse doassses 191

B. READING CONSTITUTION IN CONTEXT ....cumiienmenncrsnnerascasssnsensrsstisanse 192

C. EXTRACTING MEANING FROM CONTEXT: THE CONSTITUTION IN

EMERGING IDEAL AND PRACTICE. ..couceertrcvemassnmsstaassssasmsasresssssssasamsssnssnsass 200

CONCLUSION 1.veeveemeeveesessasemsnsessassssssasesasassnsonsatesestassasasmsassmsinssrnssasassssassssansnsssce 207

165



2018] ' CHINESE CONSTITUTIONALISM IN THE NEW ERA 166

INTRODUCTION

The Communist Party of China (CPC)' Congress is “a twice-per-decade event
to set the party’s national policy goals and elect its top leadership.”? The first
Congress was held in 1921, on the suggestion of European members of the
Comintern,’ who had urged that the various communist organizations then recently
established in China should send representatives to a general Congress.* Since then,
periodic CPC Congresses have provided a critical space through which the CPC can
articulate, develop, and operationalize its objectives as a vanguard party. It provides
a formal arena where the vanguard can come together to express the resuits of a

1 The Communist Party of China (CPC) is 2 Marxist-Leninist vanguard party whose leadership role
in the operation of state, society, politics, cconomics and culture forms the essential and central element
of the political and constitutional system of the Chinese state. It has a long and complex history, with
origins in the transposition of Russo-Furopean notions of Marxism and Leninism into China, which was
then naturalized within a rich political culture of post-Imperial anti-colonialist nationalism, contentious
felations with the counterpart Chinese Nationalist Party (Zhongguo Guomindang (GMD)), Soviet and
European state Marxist Leninism, and ultimately developed with Chinese characteristics increasingly after
1949, See Brief History of the Communist Party of China, CHINA DAILY,
http:I!cpcchinachinadaiiy.com.cnIZO10-09!07Icontcnt_l3901 594_2 htm.

2 China’s 19" Party Congress, BROOKINGS INST. (2017),
https:l!www.brookings.cdulproduct]chinas-1%—paﬂy—congressl.

3%In March 1919 lcading members of the Communist Party in Russia founded the Communist
Tnternational {later known as Cominterr)). The aim of the organization was to fight "by all available means,
including armed force, for the overthrow of the international bourgeoisic and for the creation of an
interational Soviet republic as a transition stage to the comptete abolition of the State™.” John Simkin,
Comintern, SPARTACUS EDUC. (Aug., 2014), http:ffspartacuseducaﬁonal.eonﬂRUScomintemhim; see
VLADIMIR I LENIN, The Third, Communist International (1919), reprinted in LENEN'S COLLECTED
WORKS, 29, 240-241 (George Hanna trams., Progress Publishers 4" ed. 1972) (“In March of this year of
1919, an internationat congress of Communists was held in Moscow. This congress founded the Third
Communist International, an association of the workers of the whole world who are striving to establish
Soviet power in all countries. The First Intemational, founded by Marx, existed from 1864 to 1872_..[tlhe
Second Intcrnational cxisted from 1889 to 1914, uwp to the war.”). hitp:/fspartacus-
educational.com/RUScomintern.htm.

+ The First National Congress of the CPC (RE{FTRE-RE 4% 7 A £) was held in Shanghai
from 23 July to 2 August 1921 in the course of which the CPC itself was established. See Brief
Introduction 1o the First National Congress of the Communist Party of China AiFEE—RLER

¥ X @ fél fr , CHINESE COMMUNIST PARTY NEWS,

http:f/cpc.people.com.cn/GBlM162!64168!6455314427940.html (“3%?‘&&%&%?%%%&9&

Ehes  BEPERTINERRIL, ” [*The Comintern's Teprescntative suggested convening the
congress of the party as soon as possible and declaring the formal establishment of the Chinese Communist
Party.”}; see also TANS J. VAN DE VEN, FrOM FRIEND TG COMRADE! THE FOUNDING OF THE CHINESE
COMMUNIST PARTY, 1920-1927 (Univ. of Cal. Press, 1991) (arguing that the CPC emecrged from the
consolidation and transformation of a group of study socicties, that acquired definitive contemporary form
only after 1927 as a mass Marxist-Leninist party); see also TONY SAICH, Tug CHINESE COMMUNIST
PARTY DURING THE ERA OF THE COMINTERN (1919-1943), (Int’} Inst. of Soc. History, Amsterdam),
httpsﬂsites.hks.harva.rd.cdulfs/asaich]chinese—communisty—party—during—comintem.pdf_
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reflexive period of internal dialogue ideally founded on its own process principles.’
The Congress serves as the meeting at which the leadership is elected and confirmed.
It is also the key formal event in which such work can be elaborated and disseminated
to the nation at large. “But the practice of quinquennial gatherings dates to Deng
Xiaoping’s attempts in the 1980s to introduce a sense of order and predictability after
the chaos of the Cultural Revolution.”®

With the 19® CPC Congress, held during the last week of October 2017, the
CPC has announced that state, party and people have entered into a new historical
stage, a ‘“New Era.” 7 «With decades of hard work, socialism with Chinese
characteristics has crossed the threshold into a new era. This is a new historic
juncture in China’s development.” 8 That New Era itself pointed to a further
development of Marxism Leninism in the Chinese context, the “Xi Jinping Thought
on Socialism with Chinese Characteristics for a New Era” which was itself at the
center of the 19% CPC Report.” “That New Era has a number of important
consequences for politics, for law and for the construction of a responsive
constitutional state. The first is that the New Era again shifts the fundamental
contradiciion of society. “As socialism with Chinese characteristics has entered a
new era, the principal contradiction facing Chinese society has evolved. What we
now face is the contradiction between unbal anced and inadequate development and
the people’s ever-growing needs for a better life.”!® The second is that, like the
American approach to politics and law that came before it, “New Era” offers an
jmportant alternative to legitimate construction of states and their politics: *It means
that the path, the theory, the system, and the culture of socialism with Chinese
characteristics have kept developing, blazing a new trail for other developing

5 See, e.g., Cheng Li, Preparing For the 18th Party Congress: Procedures and Mechanisms, 36
CHINA LEADERSHIP MONITCR (2012),
hlip:/Imedia.honver.orglsit&s/defaultfﬁlmldocummts/CIMBﬁCL.pdf.

6 1P, What is China's 19th Communisi Party congress and why does it matter?, THE ECONOMIST
(Oct. 17, 2017, hitps :ilwww.ccononﬁst.oonﬂblogs/cconomist—explainsfl()]7/1 Ofeconomist-explams-11.
For English language CPC sources on the 19" CPC Congress, see 19TH CPCP NATIONAL CONGRESS,
httpy’!www.xinhuanet.comlenglishlspecial/ 19¢cpenc/index. him.

7 Xj Jioping, Secure a Decisive Victory in Building a Moderately Prosperous Society in All Respects
and Strive for the Great Success of Socialism with Chinese Characteristics for a New Era: Delivered at
the 19th Natiopal Congress of the Communist Party of China (Oct. 18, 2017),
http:llwww.xinhuanet.comlenglish/downioadeLJ inping‘s_rcpon_at_ﬂl9ﬁ1_~CPC_Naﬁ0nal__Congrcss.pdf.

B1d. at 10,

9 1d. at 15-23; see Michael A. Peters, The Chinese Dream: Xi Jinping thought on Socialism with
Chinese characteristics for a new era, 49(14) EDUC. PriL. & THEORY, 1299-1304 (2017). “"The Thought
is the biggest highlight of the 19¢h National Congress of the Communist Party of China (CPC) and a
historic contribution to the Party's development,’ said Zhang Dejiang when joining a pancl discussion at
the congress opencd Wednesday. “This important thought represents the latest achievement in adapting
Mandsm to the Chinese context, and is an important component of the system of theories of socialism
with Chinese characteristics,” Yu Zhengsheng said while joining another panel discussion.” Hou Qiang
ed., CPC creates Xi Jinping Thought on Socialism with Chinese Characteristics for @ New Era, XDHUA
(Oct. 19, 2017), http:Hnews.xinhuanetmm/englishQOI’]-10/ 19/c_136639808 htm.

" Yinping, supra note 7, at 9-10. ("We must recognize that the evolution of the principal
contradiction facing Chinese society represents a historic shift that affects the whole landscape and that
creates many new demands for the work of the Party and the country.”). ,
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countries to achieve modemization.”!! But it also conflates national and international
structural and normative development. On the one hand, it conflates the “China
Dream of mational rejuvenation” 2 with its tramsnational implications that it
explained will see “China moving closer to center stage and making greater
contributions to mankind.”® Thus, the thrust of the changes announced in the 19"
CPC Congress through the articulation of the “New Era” principles “are not merely
political, but enhance the "all-around" (comprehensive) approach to Chinese
development which sees an intimate connection between law, politics, culture,
internal and external relations.”**

The emerging principal contradiction of the “New Era,” however, does not '

diminish the role of the vanguard party is its leadership obligations or in its role as
the center of political authority in China. “The basic dimension of the Chinese
context—that our country is still and will long remain in the primary stage of
socialism—has not changed. . .. We must remain fully committed to the Party’s basic
line as the source that keeps the Party and the country going and that brings happiness
to the people.”™ To that end the leadership of the CPC—expressed through its Party
and state constitutions—is essential.’® “We must keep on strengthening the Party’s
ability to lead politically, to guide through theory, to organize the people, and to
jnspire society, thus ensuring that the Party’s great vitality and strong ability are
forever maintained.”"” It is to that end that the governance reforms implicit in the
“New Era” thinking, “The Thought on Socialism with Chinese Characteristics fora
New Era and the Basic Policy”, are elaborated.*®

The 19th Congress of the Chinese Communist Party announced a
program of potentially significant development of its
constitutional model. The changes required adjustment of the two

DR at 9.

12 17 National Rejuvenation was claborated. /2. at 11-14. Rejuvenation “is designed to hark back
to and move on a century of hardship and humiliation, utilising the master narrative of Chinese nationalism
to hamess Chinese identity and nation-building.” Peters, supra note 9, at 1302, 1303.

B Jinping, supra note 7, at 10.

" Larry Cata Backer, Constitutional Reform Comes to the Chinese State Constitution and Changes
fo China's Global Trade Relationships, L. AT THE END OF THE DAy (Jan. 15, 2018),
http://icbackerblog.blogspot.com/2018/0 1/constitutional -reform-comes-to-chinese.btml.,

B )d. at 10-11.

16 This idea found expression in the RESOLUTION OF THE 19TH NATIONAL CONGRESS OF THE
COMMUNIST PARTY OF CHINA ON THE REVISED CONSTITUTION OF THE COMMUNIST PARTY OF CHINA
(Oct. 24, 2017  (bercinafter “Resolution™), http://news.xinhuanet.com/english/2017-
10/24/c_136702726.htm. The Resolution provided, in part that “The Congress holds that the leadership
of the Communist Party of China is the most essential attribute of socialism with Chinese characteristics,
and the preatest strength of this system; the Party exercises overall leadership over all areas of endeavor
in every part of the country.” Jd. The Resolution provided, in part that “The Congress holds that the
leadership of the Communist Party of China is the most essential attribute of socialism with Chinese
characteristics, and the greatest strength of this system; the Party exercises overall leadership over all
areas of endeavor in every part of the country.” Id.

7 Jinping, supra note 7, at 14.

18 1d at 15-23. For an interesting analysis, see Son Dackwon, Xi Jinping Thought Vs. Deng Xiaoping
Theory: Xi's “new era” will see some of Deng's famous maxims altered, if not discarded altogether, THE
DIPLOMAT (Oct. 25, 2017), hitps://thediplomat.com/2017/1 0/xi-jinping-thought-vs-deng-xiaoping-
theory/.
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great instruments of Chinese political legitimacy—first, the
constitution of the vanguard Party, the holder of political
leadership, and second, from that the modification of the
constitution of the administrative siate to conform its organization
and operation, to ensure that the principles through which it is
operated, conforms to that of the political constitution of the

vanguard party."”

The CPC moved quickly to implement the recommendations of the 19* CPC
Congress Report, At the close of the 19% CPC Congress it adopted a Resolution,?
to amend the Constitution of the CPC?! to incorporate the thrust of the ideological
changes and principles elaborated in the 19 CPC Congtess Report. In January 2018,
the CPC also announced that the central element of its 2™ Plenum? was to consider
and adopt corresponding amendments to the 1982 State Constitution. 2 That
transposition of the work of the CPC into the CPC and State Constitutions evidence
the thrust of the Chinese legal-political system, one grounded on the CPC as polity,
the CPC Constitution as the expression of binding ideology of that polity, and the
state constitution as jts expression. * The CPC Constitution organizes the
government of politics; the State Constitution organizes the government of state, and
both under the leadership of the CPC in its vanguard role.

The relationships among these actors and what they might suggest about the
evolving theories of Chinese constitutionalism were an object of consideration
during the course of a Round Table? held shortly after the conclusion of the 19%

19 Backer, supra note 14.

2 RESOLUTION, supra note 16,

21 CONSTFFUTION OF THE COMMUNIST PARTY OF CHINA REVISED AND ADOPTED AT THE 1871 CPC
NATIONAL CONGRESS REVISED AND ADOPTED AT THE 19™ NATIONAL CONGRESS OF THE COMMUNIST
PARTY OF CHINA (Oct. 24, 2017) (“CPC Constitution™), available at http://www.china.org.cn/20171105-
G0l.pdf. - ‘

2 3t BCAR B AW IR HAB S H 2 2T RN PHROREBBIEF

F 4 & W, hitp/www.xinhuanet.com/politics/leaders/2018-01/12/c_1122250299.htm; see also

Explainer: China to Amend the Constitution for the Fifth Time, NCP OBSERVER (Jan. 25, 2017),
https:/inpcobserver.com/2017/ 12/27/explainer-china-to-amend-the~constitution-for-the-fifth-time/.

B XiaNFA  (1982)  (revised  throngh  Mar. 14, 2004), available  at
: hﬁp:ilcnglish.gov.cn/archiveﬂaws__rcgﬂationsf‘z()l4/08!23!contentM281474982987458.htm.

% Discussed in Larry Cat4 Backer, Party, People, Government, and State: On Constitutional Values
and the Legitimacy of the Chinese State-Party Rule of Law System, 30 B.U. INT'L L.J. 331 (2012). This
builds and elaborates the classical Leninist notion of the relationship between state, Party and constitution:
“the state constitution is by and large a codification of the crucial elements of the communist party
program.” Chris Osakwe, The Common Law of Constitutions of the Communist-Party States, 3 REV.
SocIALIST L, §55, 161 (1977).

% Roundiable on the Implications of the 19 Congress of the Chinese Communist Party, PA. STATE
UnNiv. SCH. OF INT'L AFFAIRS, (Nov. 3, 2017), http://www.thecpe.org/?page_id=575.
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Congress.2¢ In the course of the proceedings, the speakers collectively wondered?’
about the extent and character of the cvolution of CPC thinking, and the CPC Basic
Line, with respect to Socialist Rule of Law and Socialist Constitutionalism. The
question arose in the context of a discussion around the question of the extent to
which — the 19% CPC Report delivered by Xi Jinping® and the resulting final
Resolution of the 19th Congress® reflected a downshifting of the importance of the
state constitution and constitutionalism in general from the Basic Line of the CPC
itself. A related question arose around the effects of any such downshift on the
relation between the state and the political constitutions of China. To that end, it is
worth considering whether principles of constitutionalism for the “New Era” may be
extracted from the sum of Xi Jinping’s Report to the 19th Congress. What follows,
then is a preliminary report and assessment of Constitutionalism with Chinese
Characteristics in the New Era from Out of the 19th CPC Report. What follows is a
preliminary report and assessment of Constitutionalism with Chinese Characteristics
in the New Era from Out of the 19th CPC Report.

After this short introduction to the issues and context of Chinese
constitutionalism before the 19th Congress, Section II provides a contextual
framework for situating the constitutional work of the 19% CPC Congress within
contemporary Chinese currents of constitutional theory. Section III then explores
the references to notions of constitution in earlier CPC Congress Reports. Section
IV then turns to the consideration of the constitution project for China in the “New
Era.” It first considers in more detail the understanding of constitution and its role in
politics and governance within the 19™ CPC Congress Report itself. It then explores
the role of constitutionalism within the structures of the 19th CPC Congress Report
through a close reading of the specific references to constitutions in the Report (state,
political and mixed). Lastly it provides a concise consideration of the connection
between constitutionalism and the emerging characteristics of Chinese consultative
democracy.

That analysis is grounded in the principle that Chinese constitutionalism cannot
be understood as limited to or flowing from the state constitution—an almost entirely
Western misreading of the path of constitutionalism in China. Recent scholarship
has increasingly suggested the centrality of the CPC to the study of constitutionalism
in China, my own work included.?® ‘

% The Communist Party Congress is “a twice-per-decade event to set the party’s nationat policy
goals and elect its top leadership.” BROOKINGS INSTITUTE, supra note 2. “China’s Communist Party bas
held congresses since its foundation. The first was in 1921. But the practice of quinguennial gatherings
dates to Deng Xiaoping’s attempts in the 1980s to introduce a sense of order and pregictability afier the
chaos of the Cultural Revolution.” J.P., supra note 6. For English Janguage CPC sources on the 19™ CPC
Congress, sce 19th CPCP Congress, http:f/www.xinhuanctcom/englishls;:eciai/l9cpcndindex.htm.

2 See Roundtable, supra note 25.

2 Jinping, supra note 7.

» RESOLUTION, supra note 16.

3 See, e.g., RICHARD MACGREGOR, THE PARTY: THE SECRET WORLD OF CHINA’S COMMUNIST
RULERS (Harper Perennial 2010); ZHENG, YONGNIAN, THE CHINESE COMMUNIST PARTY AS
ORGANIZATIONAL EMPEROR; CULTURE, REPRODUCTION, AND TRANSFORMATION (Routledge, 2010);
DAVID L. SHAMBAUGH, CHINA'S COMMUNIST PARTY: ATROPHY AND ADAPTATION 103-161 {(Woodrow
Wilson Press 2008); KJELD ERIK BRODSGAARD, ZHENG YONGNIAN, EDS., THE CHINESE COMMUNIST
PARTY IN REFORM (Routledge 2006); Larry Cata Backer, The Rule of Law, the Chinese Communist Party,
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To explain contemporary China, one cannot avoid the CCP, the
most important political actor in the country ever since the
People’s Republic of China was cstablished in 1949. The CCP,
however, has been marginalized in our scholarly research both
within and outside China in recent decades when the focus of
research on China has shifted to non-party actors such as the state
and society.’! '

The CPC continues to play a central role in the development of constitutional
norms and their connection with constitution making with Chinese characteristics.
This essay provides a small window on the dynamic evolution of Chinese
constitutionalism, the central importance of Chinese (rather than Western) political
normative context for that development, and the specific shape of emerging
constitutional doctrine in what the CPC itself has declared to be a2 “New Era.” What
now clearly emerges is not radical change but rather an important shift in the explicit
recognition of the constitutional role of the vanguard party as the center of legitimate
political expression, and of the state constitution as the means through which that
expression is manifested in the operation of the state. Though it has important roots
in traditional socialist constitutionalism,* the refinements and developments of
Marxist and Leninist theory represents a substantial advance requiring careful study
in its own right.

1. CONSTITUTIONS AND CONSTITUTIONALISM IN CHINA: A BRIEF BACKGROUND

The debates around constitution and constitutionalism in China revolve around
two constitutions instruments, the State Constitution and the CPC Constitution.
When the People’s Republic of China was founded in October 1949, there was not a
formal constitution of the state.’® The Common Program of Chinese People's
Political Consultative Conference served as the de facto constitution of the state
during the early years of the new country.> Five years later, the first constitution of
the People’s Republic of China came into existence in the first National People’s

and Ideological Campaigns: Sange Daibiao (The “Three Represents™), Socialist Rule of Law, and
Modern Chinese Constitutionalism, 16 TRANSNATL L. & CONTEMP. PROBS. 29 (2006-2007).

3 7HENG, YONGNIAN, THE CHINESE COMMUNIST PARTY AS ORGANIZATIONAL EMPEROR:
CULTURE, REPRODUCTION, AND TRANSFORMATION xiv (Routledge, 2010).

32 See Osakwe, supra note 24, at 162,

33 This is not to suggest the absence of a constitutional tradition before 1949. Tt was clear both that
the CPC had been adept at self-organization and producing its general program, including the organization
and discipline of its cadres from well before the start of the Japanese War. At the same time, as the CPC
gained territory during the 1930s and early 1940s, those districts were also organized along the lines of
Soviet style republics, inchuding the development of law and judicial organs. See, e.g., Shao Chuan Leng,
Pre-1949 Development of the Communist Chinese System of Justice, 30 CHINA Q. 93-114 (1967).

3 Common Program of Chinese People's Political Consuitative Conference. Sept. 1949. Beijing,
available at http-/fwww.cppce.gov.cn/201 1/09/06/ARTI131530451 7625199 shtml (only Chinese Version
Officially Posted). ‘ ' :
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Congress in September 1954, This constitution has four chapters with the first one
being the¢ general program and the other three chapters each elaborating the

institution of the state, the basic rights and obligations of the citizens , and the flag,

emblem and the capital of the state.>® This structure was fixed till today even though
the constitution of the state has already been revised and enriched. As mentioned in
its prologue, the constitution of the state was based on the Common Program of
Chinese People's Political Consultative Conference in 1949 with some

development.3®
This Constitution of the State was replaced by new one in the Fourth National
People’s Congress in January 1975. A product of the ideologies of the Cultural

Revolution, it reflected a focus on f class struggles and continued revolutioh (4842

% 45).37 Three years later, it was again replaced.*® The constitution of the state
enacted in 1978 was a transitional constitution which sought to move away from

what were now viewed as the normative defects in the state constifution then in effect.

It is important to remember that the 1978 Constitation might be understood as a
reboot bringing the organs of State and Party back to a common constitutional default
position. To that end, it reproduced significant portions (and the approaches) of the
1954 Constitution. But by 1978, conditions had changed in China and the facts of
that development and the lessons learned from the period 1954-1978 suggested that
China had moved substantially beyond the conditions of 1954 and it was expected
that a more permanent constitution was needed to express the developments of
Marxism and Leninism with Chinese characteristics in this “new era”, an era that
would bear the stamp of Dong Xiaoping.

The current Constitution of the People’s Republic of China was enacted in the
Fifth Conference of the Fifth National People’s Congress 1982. It adequately
elaborated the fundamental institutions of the state, affirmed the protection of the
citizen’s basic rights. Unlike the previous constitutions, the 1982 Constitution gave
greater prominence to the chapter of the citizen’s basic rights and obligations over
the chapter of the institution of the state. This is the first time in the history of the
constitution of the state and marked the advance of the protection of the citizen’s
basic rights, including rights to property. The relatively ample and precise articles in
the third chapter, the chapter of the institution of the states showed a well-rounded
institutional structure of the state. Moreover, the constitution of the state (1982)
added the national anthem into the last chapter.* The constitution of the state in 1982

35 X1IANFA (1954), available at http:Ilwww.npc.gov.cn/wszwsz/ZOOO—12/26!coment_4264.him
{only Chinese Version Officially Posted).

% pd, (“EAFEEB 1949 FEayhEARADBATS NG &, XRABASNE
B. ”) (“ché gexian fayl nidn de zhdng gu6 rén min zhéng zhi xié shang hui yi gong tong gang I
ng wéi jichli ydu shi gong tong gang ling de fa zhan.”)

7 XIANFA, PREFACE (1975), available at hitp:/fwww.npe.gov.cofwxzl/wxzl/2000-
12/06/content_4362.htm (only Chinese Version Officially Posted).

B iANFA (1978), available at http:Ihvww.npc.gov.mlwxz!lwle/?.()(}o-12/06/content_4365.htm
(onty Chinesc Version Officially Pdsted).

¥ YIANFA (1982), available at hitp:/fwww.people.com.cn/GB/shehui/ 10602391 834.htmt (only
Chinese Version Officially Posted).
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was a production of all lessons Chinese people have learned during more than three
decades of exploration in making a constitution of the state. It turned out to be a good
constitution of the state and served its role till today even though it experienced four
amendments in 1988, 1993, 1999, and 2004 in accordance with the needs of the
development of the time.

The CPC Constitution has had a longer and perhaps more complex history.
When the Communist Party of China was established in 1921, it passed the

Programme of the Communist Party of China (*P B 7 344 49) on its first national

congress.* The Programme included basic guiding principles of the party’s goal,
operation, and organization. It served as the constitution of the party for one year
until the second national congress of the party passed the Constitution of the
Communist Party of China in July 1922.* The first five chapters of the party’s
constitution each addressed the issues of members, organization, meetings, discipline,
and funding, the sixth and last chapter provided two supplementary provisions
including the right to amend the party’s constitution and the date it comes into
effect.®? This structure of the party’s constitution lasted for around five years even
though some minor amendments were made in the third* and fourth national
congresses.**

An overhaul of the party’s constitution officially referred to as the third
amendment to the constitution of the party, took place during the 5™ CPC Congress
in June 1927%. The contents of the party’s constitution doubled by being expanded
from 6 chapters to 12 chapters. Besides three chapters of mermbers, discipline and
funding which rémained basically the same, the part of the organization was

expanded to 7 chapters consisting of one chapter of the articles of Party building (3

- 89ER) and others elaborating specific regulations of each level of the organization

and the supervision committee. The new chapter of the supervision committee set up
the supervision organs within the party for the first time. Moreover, a new chapter

4 TyE PROGRAMME OF THE COMMUNIST PARTY OF CHINA (July 23, 1921, Jiaxing, Zhejiang),
available at http:!/cpc.people.com.cn/G}3164162/64168/64553!4427945.htm1 {only Chinese Version
Officially Posted).

41 CONSTITUTION OF THE COMMUNIST PARTY OF CHINA, (July 16, 1922), available at
http://cpc.people.com.cn/GB/64162/64168/64554/4428163.html  (only  Chinese Version  Officially
Posted).

42 (YONSTITUTION OF THE COMMUNIST PARTY OF CHINA art. 28 and 29 (July 16, 1922), available at
hitp://cpe.people.com.en/GB/64162/64168/64554/4428 163 html (only Chinese¢ Version Officially
Posted). '

43 THE FIRST AMENDMENT TO THE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (July 1923,

Guangzhou), available at http://cpc.people.com.cn/GB/64 162/64168/64555/4428213 htmt (only Chinese
Version Officially Posted).

44 THE SECOND AMENDMENT TO THE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Feb.
1925, Shanghai), available at http://cpe.people.com.cn/GB/64162/64168/64556/4428256 htmi (only
Chinese Version Officially Posted).

45 THE THIRD AMENDMENT TO THE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (June 1,
1927, Wuhan), available at http://cpe.people.com,.cn/GB/64162/64168/64557/4428293 . htmi {only
Chinese Version Officially Posted).
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of Party Groups (3 Hi, a group of party members in the organization other than the

party which aims at intensifying the party’s influence to non-party masses) was also
created in this amendment. The last chapter of supplementary provisions was also
replaced by a chapter elaborating the party’s relationship with the Communist Youth
League. Even though some changes were made to the party’s constitution in the 6
CPC Congress,* the structure of the CPC Constitution remained substantially
unchanged until 1945.

In June 1945, for the first time the general program was included in the
constitution of the party above all the other chapters in the 7% national congress of
the Communist Party of China. Since then, the general program as the statement of
political ideologies and principles has been the most important part of the
constitution of the party. Apart from the general program, the structure of the
constitution of the party was relatively stable, consisting of four main parts: the
mermbers, organization which consists of several chapters with one describing the

general organization and others elaborating specific regulations of each levels of “

organization and the supervision organs, the party groups (“%E48> |, formerly

refefred to as “3 F™)in other organizations, discipline, and funding.*” The 8"
national congress of the Communist Party of China basically followed the structure
set by the 7% national congress but omitted the chapter of funding which added the
chapter of the party’s relationship with the Communist Youth League.*®

During the cultural revolution period, the constitution of the party witnessed
significant shrinkage in the 9™ national congress in 1969* and the 10 national
congress in 1973.%° The shrinkage was marked by the simplification of structure or
to put it in another way, the drop of a number of chapters. The 9™ and 10™ national
congress passed the constitution of the party with only 6 chapters. The chapters of
supervision organs, discipline, funding, and relationship with the Communist Y outh
League were omitted, leaving the general program, chapters of members and
organizations. The articles of the principle of intra-party democracy and collective
leadership were deleted and the articles of intra-party supervision committee were
also missing. The party’s constitution during in this time departed from the
guidelines set by the party’s constitution in the 8t national congress and mistakenly

% Tur CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (June 1928, Moscow), available at
hitp://cpc.people.com.on/GB/64162/64168/64558/4428362 html  (only Chinese Version  Officially
Posted). What’s worth noticing is that the 6% national congress of Commumist Party was held in Moscow
in 1928 and significantly emphasized the leadership of the Communist International. :

4 THE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (June 1945, Yenan), available at
http/fcpe. people.com.cn/GB/64162/64168/64559/4442095.htm!  (only Chinese Version Cfficially
Posted).

4 Ty CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Sept. 1956, Beijing), available at
hitp://cpe.people.com.cn/GB/64162/64168/64560/65452/6412169 htmt (only Chinese Version Officially
Posted).

% THE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Apr. 1969, Beijing) available at
http://cpe.people.com.cn/GB/64162/64168/64561/4429444 ktml  (only  Chinese Version Officially
Posted).

50 TyE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Aug. 1973, Beijing), available at
http:ffcpe. people.com. cn/GB/64162/64168/64562/65450/4429427 html (Onty Chinese Version Officiatly
Posted).
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focused on class struggle (Bt 3}4¥) and demonstrated cult of personality. The 1 1t
pational congress in 19775 made some revisions to the constitution of the party such

as including democratic centralism (B3 ) and partially recovered the intra-

party supervision organs.® But it continued to recognize the wrong theories of
Cultural Revolution and the political lines set by the party’s constitution passed in
the 9% and 10™ national congress. The mistakes of a cultural revolution were not
thoroughly corrected until the Third Plenary Session of the 11th Central Committee
of the Chinese Communist Party in 1978. ‘ _

In 1982, the constitution of the party expanded back to 10 chapters in the 12%
national congress of the Communist Party of China and set a stable structure of the
constitution.>> The general program was still the first and most important part of the
constitution of the party, it elaborated the general guiding principles and political
ideologies of the party and stated the general tasks and the focus of the party’s work
at the current stage. Some critical domestic issues such as national unification and
the party’s stance in international affairs were also addressed in the general program.
Since the 12 CPC Congress, the basic layout of the general program of the party’s
constitution has been fixed and each national congress after the 12 has revised but
not otherwise changed the framework. These changes are significant—incorporating
the evolution of Marxist Leninist principles in the Chinese context and providing the
constraining basis for political choices in the form of the Basic Line of the CPC,
Other chapters each addressed different aspects of members, organizations (consists
of four chapters each elaborates the party’s system of organization, the party’s central,
local and grass-roots organizations), cadres, discipline and discipline inspection
organs, party groups in other organizations, and the relationship with the Communist
Youth League. Since the 16 CPC Congress,* the CPC Constitution added a new
chapter especially for the emblem and the flag of the party. This structure of the
party’s constitution has been strictly followed by each pational Congress since 1982
even though some revisions and enrichments may be made in every Congress.>

31 Trg CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Aug. 1977, Beijing), available at
hitp://cpc.people.com.cn/GB/64162/64168/64563/4441 865.html (only Chinese Version Officially
Posted). :

' 52 The Constitution of the Communist Party of China art. 8 & 13 (Aug. 1977, Beijing), available at
http://cpc.people.com.cn/GB/64162/641 68/64563/4441865.html (only Chinese Version Officially
Posted).

53 TaE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Sept. 1982, Beijing), available at
http://cpe. peoplc.com.cn!GB/64l62/64168/64565/6544816415129.htm1 (only Chinese Version Officially
Posted).

5¢ THE CONSTITUTION OF THE COMMUNIST PARTY OF CHINA (Nov. 2002, Beijing), available at
hup:/lcpc.pcople.com.cn/GBlM162!64168/64569/65444/44291 14.htmi {only Chinese Version Officially
Posted).

55 The latest Constitution of the Communist Party of China was amended on October 24, 2017 in the
19% National Congress of the Communist Party of China, full text available at
hitp://www.xinhuanet.com/politics/19cpene/2017- 10/28/c_1121870794.htm (Only Chinese Version
Officially Posted).
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There is a rich literature on Chinese constitutionalism that has grown around
these instruments, but especially the State constitution.’® There are a number of
schools that have evolved around the issue of constitutionalism within Marxist
Leninist states (in general) and Marxism Leninism with Chinese characteristics (in
particular) especially in the period from the time of the leadership of Jiang Zemin,”’
which also sparked Western attention during the early period of Xi Jinping’s
leadership.® Dismissing as entirely unhelpful the wealth of Westem engagements
with Chinese Marxist Leninist constitutionalism—-precisely because at their base this
literature starts from the presumption of illegitimacy and the premise that
constitutionalism and Marxism Leninism is an oxymoron (and thus teil us more
about the state of Western self-conceptions than of the object studied)—most
commentators on the rich and quite dynamic evolution of constitutionalism in China
break down into roughly three groups.® For ease of reference these may be
identified as a political constitutionalism, a legalist constitutionalism, and an
evolutionary constitutionalism (others sometimes tend to use the more contextually
political descriptors—left, right and center constitutionalism). :

Political constitutionalism refers roughly to a very broad spectrum of schools
that center politics within normative (sometimes binding but not necessarily legal)
parameters. These range from variations of the classical European Marxist approach

5 Conpstitutionalism has been an important clement of Chinese debate since the founding of the PRC.
See, e.g., Changchang Wu, Debates on constitutionalism and the legacies of the cultural revolution, 227
CHINA Q. 674-96 (2016). The strong pre-1949 antecedents of Chinese constitutionalism ought not to be
ignored. Glenn Tiffert notes:

The tendency in both China and abroad to treat contemporary Chinese law as
discursively, even genetically, distinct from its Imperial, Republican or Maoist
antecedents is thercfore arresting. That many present reformers and observers of
Chincse law are better versed in Jellinek, Vyshinsky, and Posner than in Shen
Jiaben, Yang Zhaolong, and Zhang Youyu begs discomfiture, as does the paradox
of their reluctance to take China’s legal heritage seriousty while simultaneously
grappling with its normative and institutional legacies.

Glenn D. Tiffert, Epistrophy: Chinese Constitutionalism and the 1950s, ¢SCHOLARSHIP.ORG
(University of Catifornia Digital Library) (Sept. 29, 2009), hutps//escholarship.org/uc/item/Onm248nk.
On my view of constitutionalism, see Larry Catd Backer, From Constitution to Constitutionalism: A
Global Framework for Legitimate Public Power Systems, 113 PA. ST. L. REV. 671 (2009).

5 See, e.g., "In 2003, an official document issued by the general office of the central agency of CPC
brought sbout a debate on constitutional govemment.” Zhiwei Tong, "Two Issues on Constitutional
Govemment in China” p. 1 discussed in Larry Cata Backer, Considering Zhiwei Tong's Essay, "Two Issues
on Constitutional Government in China, 1. AT THE END OF THE DAY (Apr. 7, 2014),
htq):/ﬂcbackcrblogblogspotcomfZO14!04lconsidcﬁng«z'hiwci—tongs—essay—two.hnnl#morc.

% See, e.g., Joseph Fewsmith, Debating Constitutional Government, 42 CHINA 1EADERSHIP
MONITOR 1, 1, (2013); Thomas E. Kellogg, Arguing Chinese Constitutionalism: The 2013 Constitutional
Debate and the "Urgency” of Political Reform,” 11 U. OF PA. ASIAN L. REV. 337 2016),
http://scholarship, law.upenn_eduw/alr/vol1 1/iss3/1; Rogier Creemers, China’s Constitutionalism Debate:
Content, Context, and Implications, 74 CHNA J. 91-109 (2015).

% The taxonomy of schools of Chinese constitutiopalism, like Chinese constitutionalism itself,
remains highly contested. See, e.g, WEN-CHEN CHANG AND DAVID S. LAW, CONSTITUTIONAL
DISSONANCE IN CHINA (2017) Wash. U. in St Louis Legal Studies Research Paper No. 17-03-03,
University of Hong Kong Faculty of Law Research Paper No. 2017/008 (24 Sept. 2017) (three camps on
whether ort to what extent China has embraced constitutionalism, an explicitly skeptical camp, a making
progress camp, and a varieties-of-constitutionatism camp).
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that eschews any role for rules and norms and equates constitutionalism with the
political program of the vanguard party,®® to variations on approaches that center
politics within constitutions, especially a dnal constitutionalism with a political
constitution centered on the normative constraints on vanguard party leadership and
an administrative constitution through which policy is implemented. ¥ At one
extreme it preserves old approaches that embrace a perspective suspicious of
Western notions of constitutionalism and of any constitutional project as a device for
the preservation of class exploitation.5? At the other end it suggests a development
of Marxist Leninism that sees in constitutions an important device for the expression
of collective leadership.®*

Legalist constitutionalism refers roughly to a very broad spectrum of schools -
that seeks to de-center the political element in favorofa legal framework for ordering
politics and the state. These approaches can vary from those that would posit state
constitutional supremacy govems all political organs, even if the political organs
themselves are responsible for the state constitution’s provisions, to variations on
notions of the autonomy of the state constitution to which all other institution
creating governance systems are bound.®* Legalist constitutionalism tends to draw

® Soe. e.g., Zheng Zhixue (B75%F), Renging Xianzheng de Benzhi (%2R A FA) [Recognizing

the Essential Nature of Constitutionalism’], Dangjian (523) [Party Constructs] {(May 29, 2013),

http:!fthemy.peopie.oomcnfnlzm3/0529/083855-21652535.hm11.
6t On my view of Chinese constitutionalism, see, £.g., Larry Cat4 Backer, Towards a Robust Theory
of the Chinese Constitutional State: Between Formalism and Legitimacy in Jiang Shigong's

Constitutionalism, 40(2) MoD. CHINA 168 (2014); Larry Caté Backer, Jiang Shigong T on “Written

and Urwritten Constitutions” and Thelr Relevance to Chinese Constitutionalism, 40 Mop. CHINA 119
(2014); Larry Cata Backer, Party, People, Government, and State: On Constitutional Values and the
Legitimacy of the Chinese State-Party Rule of Law System, 30(1) B.U. INT’LL.J. 331 (2012).

52 Spe, e.g., Yang Xiaoqing (¥%2 ), Xianzheng Yu Renmin Minzbu Zhidu Zhi Bijiao Yanjiu
(EREARRBEIEZHRWR) [Compantive Rescarch on Constitutionalism and People’s
Democratic System], Honggi Wengao (SLIETIR) [ReD FLag MANUSCRIPTS] (May 22, 2013),
http:/fwww.qstheory.cn!hqwgflm3/201310/20[305)'120130521_232618; Wang Tingyou (EF%K), Dui
Xianzheng Wenti de Yixie Kanfa (RiTeBURIREM—%3L) [A Few Thoughts on the Problem of

Constitutionatism], Hongqi Wenzhai (41 $ESCH) [RED FLAG MANUSCRIPTS] (une 12, 2013),
http:i/news.xinhuanetcomlpoliﬁcszOl3—06!09)’(:_1 24840106 htm.

8 See, e.g., Jiang Shigong, Written and Unwritten Constitutions: A New Approach to the Study of
Constitutional Government in China, 36 MoD. CHINA 12 (2010); Larry Catd Backer, Party, People,
Government, and State: On Constitutional Values and the Legitimacy of the Chinese State-Party Rule of
Law System, 30(1) B.U. INT'L L. 331 (2012); Andrew Peng, Sinicized Marxist Constitutionalism: s
Emergence, Contents, and Implications, 2(1) GLOBAL DISCOURSE 83 (2011).

$ Bapgang He, Socialist Constitutionalism in Contemporary China, in CONSTITUTIONALISM
BEYOND LIBERALISM (Michael Dowdle and Michael A. Wilkinsom, eds., Cambridge U. Press, 2017); Hua

Bingxiao (4A8%), Lun Fanxianzheng de Wuchi yu Qienuo: Huiying Fanxianzheng Guandian Xilie
Zhi Er (%ﬁ?&ﬂﬁ?%%’é'ﬁﬁ:Eﬁiﬁﬁﬁmﬁﬁﬂjzz) [On the Shamclessness and
Guilessness of the Anti-Constitutionalist Faction: Responding to the Anti-Constitutionalist Views,
Part Two ina Scries], Hua Bingxiao De Boke (4 fRORRYTEH) [ Hua Bingxiao Blog] (July 8, 2013),
http:I/huabingxiao.blog,caixi:ycomlarchives!SSBS1.
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attention to the State Constitution as the centering element of the institutionalization
of power, even as in some variations, it concedes the anthority of the CPC as the
primary source of political legitimacy.®® Another variation sees in instruments like
the State Constitution an expression of delegation of authority from the political
collective to the institutional apparatus of the state,® sometimes with a focus on
judicial authority.’

Evolutionary constitutionalism refers roughly to a spectrum of approaches that
inevitably centers people over vanguard and governmental constitutionalism over
Party.%® These schools tend to see Chinese constitutionalism as a process that will or
should move toward structures in which the role of the vanguard party is diminished
and a direct relationship between the masses and the organs of government are
solidified, sometimes through law and sometimes through institutionalized politics.®®
Just as elements of pelitical constitutionalism draw on old models of Soviet Marxist
Leninism, variants of evolutionary constitutionalism draw on notions of Westemn
liberal constitutionalism which sees as the inevitable end of the process of political
" life in China a move toward a form of Western style democratic republicanism. ™

Beyond the fairly obvious differences among these vibrant schools of
constitutionalism one might point to some points of commonality. All of these
schools start from or argue against a set of central documents—constitutions—even
as each of them approach those documents differently, as law, politics or transitional
devices. Each of them focus on the relationship among constitutional documents, law
and politics. Among the most interesting developments of Chinese constitutionalism
have been the mutability of these terms within a constellation of regulatory
techniques that are themselves fluid. What had been a central element of
consfitutionalism, however, was a fidelity—within this fluid universe of meaning
and uncertainty of normative orthodoxy—the idea of law and rule of law as a
mechanics (process and protection against arbitrary activity and personal or
institutional abuse), the binding element of law and the cage of regulation to bind
officials, and of rule systems to constrain the institutional operationalization of
politics. There was a measure of quite conscious ambiguity respecting the supremacy
of law—within its jurisdiction. But the scope of that jurisdiction remained unclear
with respect to the vanguard party.

& Tong Zhiwei, A Comment on the Rise and Fall of the Supreme Peaple’s Court’s Reply to Qi
Yuling’s Case, 53(3) SUFFOLK L. REV. 669 (2010); Zhiwei Tong (% 2 F) Series: Reform of the Political
System Should Start with the Party Constitution rather than the Constitution, in Law at the End of the Day

(April 14, 2012), http://icbackerblog.blogspot.com/20 12/04/part-xxviizhiwei-tong-series-reform-of html.

 Albert H.Y. Chen, Toward A Legal Enlightenment: Discussion in Contemporary China on the
Rule of Law, in RULE OF L.: PERsP. FROM THE PAC. Rim 13, 13-51 {2000).

§ See, e.g, Hualing Fu, Access to Justice and Constitutionalism in China, in BUILDING
CONSTITUTIONALISM B¥ CHINA 163 (Stéphanic Balme & Michacl W. Dowdle eds., 2009)
: & See, e.g., Killion, M. Ulric, China and Neo-Liberal Constitutionalism. 3 GLOBAL JURIST

FRONTIERS (2003), htips://ssrm.com/abstract=512983; see also, He Li, Debating China's Economic

Reform: Liberals vs. New Lefiists, 15(1) J. OF CHINESE POL. Scr. 1-23 (2010).

 Soe e.g., Samson Yuen, Debating Constitutionalism in China: Dreaming of a Liberal Turn,
2013/4 CHINA PERSPECTIVES 67 (2013), hupf:/,{ioumals.opencdition.org/chinapcrspectivesl6325.

™ For an interesting analysis in the Asian context, see Albert H.Y. Chen, Paithways of Western
Liberal Constitutional Development in Asia: 4 Comparative Study of Five Major Nations, 8(4) FCONN
849 (2010).
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And in any case, it was also clear that two regulatory systems might coexist—
an administrative system lodged in state institutions and the overarching institutional
rule system of the vanguard party. But was the political constitution of the CPC itself
law? And what was the relationship between the political constitution of the CPC
and the state constitution? These were the issues that tended to separate the various
schools of constitutionalism in China. But what united them a was recognition that
constitutions were central to the administration of the state and the CPC apparatus,
and both appeared to be at the center of both the CPC Basic Line”" and the heart of
the administrative constitutional order. However one approaches the issue of the
validity of this emerging system for purposes of constitutional legitimacy, what
becomes clear is that Chinese constitutionalism cannot be approached as a variant of
a Western project grounded in the fundamental premise that the constitution of a
state represents the culmination of a process of managing all of the political authority
of sovereign power through a government to which such authority is delegated
(however it might be divided within this apparatus). Political and administrative
power is fused in the West and exercised through government in accordance with the
constitution through which it is constituted. In China that s impossible given the
Leninist logic of its own fundamental organization. Political authority and
administrative obligation are two related but separate spheres of authority. Both
might require the cage of regulation to ensure against arbitrary usurpation by
individuals but when exercised collectively the political authority vested in the
leading party is constrained by its own constitution even as that of the government
is articulated through a state constitution that expresses the political values and
objectives of the political constitution.

1I. THE NOTION OF STATE, PARTY, AND CONSTITUTION AS IDEA AND PRACTICE
BEFORE THE “NEW ERA”

Well before the engagement with constitutions in the 19 CPC Congress, the
CPC bas had a long history of consideration of the concept and role of constitutions
in the development of the productive forces of politics and the institutions of state in
China. Tt is usefizl, then, to consider the way that the CPC’s focus on constitutions
has developed along with its expression in the construction of Chinese
constitutionalism. For that purpose, and to develop a rough baseline, it was useful
to consider the extent to which the CPC Congress reports before that of the 198 CPC

71 The CPC Basic Line is drawn from the General Program of the Constitution of the Chinese
Communist Party (amended through 2012), avaitable at htip:/fdﬁna,usc.cdulconstitution-comunist-
party-china# GEN: -

The basic line of the Communist Party of China in the primary stage of socialism
is to lead the people of all cthnic groups in 2 concerted, self-reliant and pioneering
tffort to tum China info a prosperous, strong, democratic, culturally advanced and
harmonious modern socialist country by making economic development the central
task while upholding the Four Cardinal Principles and the reform and opening up

policy.
CPC Const. Gen. Program.
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Congress mentioned the word constitution either with reference to the State
Constitution or to the CPC Constitution (appearing in the Chinese original as €3

or Z#& and its variation 7).
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Figure 1 Frequencies of the term "constitution of the state'" and "constitution
of the party" in reports to each national congress of CPC”

A.  Before ] 949

During the period in which the CPC functioned as a revolutionary vanguard
(rather than as a ruling party) before the establishment of the People’s Republic of
China in 1949, the CPC did not focus on constitution as document or idea in the
formulation of its basic line—its core principles and guiding norms. That was true
both for the notion of constitation as a means of constituting the CPC itself, or at
some future point, the administrative apparatus of the state. During this stage, the
roles of the CPC as a revolutionary and vanguard force, and the constitution of a state
apparatus, were seen as a site through which the transformation of the nation could
be effectuated and in which the leading elements of the nation could be incorporated
in the process of establishing socialism in China.” Initially, the focus was on the
creation of temporary hybrids—a republic “ander the joint dictatorship of several
revolutionary classes.”” The notion was to distinguish between the problem of the
state and the problem of the normative foundation toward which the nation was to
be guided under the leadership of the leading Leninist party.™

7 As mentioned above, only reports to congresses since the 7% are included because the first
appearance of the term constitution (either of the state or the party) was in the report to the 7" congress
and in fact the report to the 7% congress was the first political report of its kind in the history of CPC.

B MAO ZEDONG, ON NEW DEMOCRACY (Jan.  1940), available  at
http://www.commonprogram.science/documents/on%20new%a20democracy.pdf,

™ jd (“The question under discussion here is that of the ‘state system™).

75 Jd. (“A cultural revolution is the ideological reflection of the political and economic revolution
and is in their service. . .So far as the orientation of our national culture is concemned, communist ideology
plays the guiding role, and we should work hard both to disseminate socialism and communism
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During this period of state and party building, the notion of a constitution as a
cage within which either project could be structured and operated was seldom used.
The party seldom, almost never, mentioned the word constitution (both the
constitutions of the state and the party) as the focus of the party was still fighting
imperialism, feudalism and bureaucrat capitalism in the new democratic revolution

( HIREEUFES ) before the establishment of the People’s Republic of China in

1949.7 For the constitution of the CPC itself, armed struggle was the major approach
of the period of the new democratic revolution and with it a centering on the military
discipline and orders of the army which largely served the role of a functional
constitution of the party in that era.

The first appearance of the constitution (either the constitutions of the state or
of the party) in CPC National Congresses Reports is in Mao Zedong’s report to the
7% Congress in 1945. The 7% CPC Report provided the model used thereafter for
reporting to the CPC Congress the form of which survives through the 19% CPC
Congress Report. The 7% CPC Report referenced a state constitution once, but in a
disparaging way. Mao used the idea of constitution as a device through which anti-
revolutionary parties sought to protect their interests against the revolutionary
classes—and on that basis, was suspect Specifically the reference was embedded in
a criticism of Kuomingtang government dictatorship through constitution.” The
report also mentioned the “constitution of the party” once to indicate that the party
is open to cooperate, or “unite” as mentioned in the original text, with any comrade
as long as he or she complies with the programme of the party and the constitution
of the party.” '

throughout the working class and to educate the peasantry and other sections of the people in socialism
properly and step by step. However, our nationaf culture as a whole is not yet socialist.”).

% The New Democratic Revolution is commonly understood to embrace the period of revolutionary
strupgle by the CPC that is commonly thought to have started in 1919 (with is now called May 4t
Movement) led to the establishment of the People’s Republic in 1949. See New-Democratic Revolution
(1919-1949), available at http://www.china.org.cn/english/features/38072 htm.

7 Mao Zedong (Mao Tse-tung) on coalition government. The political report to the 7™ NATIONAL
CONGRESS OF THE COMMOUNIST PARTY OF CHINA (Apr. 24, 1945, Yepan), available at
http://cpe.people.com.cn/GB/64162/64 168/64559/4526988.htm (only Chinese version officially posted).

CFBRAARA—YIRESRNER , —RHASHEF - hERERAREE —F IO
EERALY , EX4 S LB A RELERENARNRENFIEESL  EBRMURBELT
AEEZARASEN, RLRAREERN, AREARLLN, TEENFEEREN .

# &SRR, SRR ERTR , X5L , fRAREBCTERENNRAREH. )

[“The dishonest way is to) disregard the demands of the masses and of all the democratic parties and to
insist on convening a so-called national assembly stage-managed by the anti-popular clique in the
Kuomintang and have it adopt a "constitution” which in practice will be anti-democratic and will buttress
the dictatorship of this clique, for the purpose of providing a cloak of legality for an illegal "National
Government"—a government formed privately through the appointment of a few dozen Kuomintang
members, imposed on the people and utterly devoid of any foundation in the poputar will-thus making a
pretense of “handing state power back to the people” while actually "handing it back” to the scifsame
reactionary clique within the Kuomintang.™] ‘
I
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B.  From 1949 to the Start of the Cultural Revolution (1966)

The 8§ CPC Congress was held more than a decade later in 1956. It referenced
the “constitution of the state” twice and the “constitution of the party” three times.
The first appearance of the “constitution of the state” was to indicate that the
roadmap of socialist transformation of agriculture, handicraft industry, capitalist
industry and commerce and gradually achieving the socialist industrialization was
enshrined to the “constitution of the state” as the general task of the whole country
in the transition period from 1949 to 1956.7 The second appearance of the
“constitution of the state” was to point out that the national bourgeoisie are also
supporters of the “constitution of the state,” and are political and economic allies of
the proletanat the party will “both unite and struggle with” them.®® This echoes the
Maoist framework developed earlier in On New Democracy.® But it should be read
in the context of the notion that the Chinse State constitution did not follow the
Western model. Mao Zedong made that clear in his explanation of the necessity for
a state constitution in 1954: “This Draft Constitution of ours is chiefly a summing-
up of our experience in revolution and construction, but at the same time it is a
synthesis of domestic and international experience. Qur constitution is of a socialist
type. It is based mainly on our own experience but has drawn upon what is good in
the constitutions of the Soviet Union and the People’s Democracies.”??

The three appearances of the “constitufion of the party” were in the same
paragraph and were written to clarify the CPC’s principle of collective leadership
and expansion of intra-Party democracy. More specifically, the “constitution of the
party” was mentioned here to reiterate the rights of party members and branches of

7 Liu Shaoqi, The Political Report of the Central Committee of the Communist Party of China to
the 8% National Congress of the Communist Party of China (Sept. 15, 1956, Beijing), available at
hitp://cpc.people.com.cn/GB/64162/64168/64560/65452/452655 . html (only Chinese version officially

posted) (* ( R ERIENEEE | ZRR . £ MYKNHBER , BEFXHRALTUNTL
{t, BFREANRYE, FTLMREATXITELAHSFI0E. TNRIMEBERE—ME
CHEEREFRENBRLLNREREN , E-LWIANFRLHLAARRKRAEHER £

RERELHEFGHNEAS , BEBEPLARRABEERR. )"). [“The main line during the

transition period is: for a long period of time, we gradually realize socialist industrialization, gradually
complete the socialist transformation of agriculture, handicraft and commerce sector. This main line was
proposed during the economic stabilization period at 1952, which was accepted by the National People’s
Congress in 1954. This main task has been recorded by the Constitution.™]

8 1d

81 ZEDONG, supra note 73.

52 Mao Zedong, On the Draft Constitution of the People’s Republic of China, Speech at the 30th
Session of the Central People’s Government Council, (June 14, 1954), available at
https://www.marxists.org/reference/archive/mao/selected-works/volume-5/mswv5_37.htm. (“Speaking
of constitutions, the bourgeoisie was the foremnner. The bourgeoisie, whether in Britain, France or the
United States, was revolutionary for a period, and it was during this period that the bourgeoisic began
making constitutions. We should not write off bourgeois democracy with one stroke of the pen and deny
bourgeois constitutions a place in history. All the same, present-day bourgeois constitutions are no good
atall, they are bad, particularly the constitutions of the imperialist countries, which are designed to deceive
and oppress the ma_]onty of the people. Our constitution is of 2 new, socialist type, different from any of
the bourgeois type. It is far more progressive than the constitutions of the bourgeoisie even in its
revolutionary period. We are superior to the bourgeoisie.™).
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the party and the rules of the party's congress at the county level and above enshrined
in the draft of the constitution of the party.®® Thus early on there is at least the
appearance of the idea that the CPC is itself constrained in its organizational
operation by or through its own administrative document. Note, though, that the
reference is not meant to imply that the CPC was constituted by or through its
constitution, but rather that the CPC Constitution memorialized that constitution—
and its principles.

C.  The decade of Cultural Revolution (1966 to late 1976)

It should come as little surprise that one might not see the term “constitution of
the state” ever mentioned in reports of the 9%, 10, and the 11™ CPC Congress
between 1969 to 1977. The period marked the culmination of an ideological journey
with roots in the old Marxist notions that the state apparatus was a means of
solidifying capitalist power and thus inimical to the revolutionary project
increasingly at the center of CPC governance. That then required a shift away from
the necessary evil of “State Capitalism™® required at the founding the PRC, to the
capture of the state apparatus by and through the CPC itself.

On the other hand, the term “constitution of the party” was mentioned in the 9,
10t and 11" CPC Congress ten (10) times in total (7 times in the 9% Congress, once
in the 10% Congress and twice in the 11" congress). The 7 appearances of the term
“constitution of the party” in the 9% CPC Congress Report was in the same paragraph
describing the amendment of the constitution of the party.® At the same time the

8 SHAOQI, supra note 79.

8 See, £.g., MAO ZEDONG, ON STATE CAPITALISM [Written comment on a document of the National
Conference on Financial and Economic Work held in the summer of 1953} in Selected Works of Mao
Tse-ung Marxists.org (2004), available at https://www.marxists.org/reference/archive/mao/selected-
works/volume-5/mswv5_30.htm (“It exists not chiefly to make profits for the capitalists but to mect the
needs of the people and the state. . .. Therefore, this state-capitalist economy of a new type takes on a
socialist character to a very great extent and benefits the workers and the state.”).

% Lin Biao, Report to the 9™ National Congress of the Communist Party of China (Apr. 1, 1969,
Beijing), available at http//cpe.people.com.cn/GB/64162/64168/64561/4429445 htm} {only Chinese

version officially posted) (BN R EBARFALN ~FAENE , RBANNER, PREF
BEERREALNE, IIEERLUALBESHAEASMBEN. M—AALHF+—
A, EXEEHHEAERASAS B IR, PREBTATHER. RN/ EYF AN+
—hASERARRE SR TREERUE , £33, 2%, 2R ARSBAN—R#TT
APWINEN e, THY , FREERRFAFMNEEIENARASH ABXEGEH0T
# ERTSE. 2%, 2EMAESEANES  RYE-AEENRIEPHAFAHRMN
EHET., RUBENAE  SREREFHRAETRNESSENELAMARRREEN..
AN, ERAEE, BRESHEEAESRENDTHIEE UBRERNHEEY
goEETY, RAFEN, ERESHNEANRA. hRiEE . 2ERARALNIRNBRNE

RANE—EESRBELENSE  BREEMEX, FEMNEE, BMER. "). [“One of the
major proposal is to modify the Party Constitution. The Central Committee had already submitted the
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revision of the CPC Constitution marked an important milestone in the principle that
Marxism Leninism can have important and binding Chinese characteristics. “What
s, particularly important is that the draft party constifution clearly redefined the
théoretical basis of the party's guiding ideology as Marxism, Leninism and Mao
Zedong Thought. This is a great victory for the proletarian cultural revolution to
shatter Liu Shaoqj's revisionist line for the founding of the party and a great victory
for Marxism, Leninism and Mao Zedong Thought.”%®

The only appearance of the term “constitution of the party” in the report to the
10" CPC Congress was in connection with a criticism of Lin Biao and reiterated the
selection criteria of the successor of Chairman Mao. The criteria are “seek the benefit
of most people in China and the world” and enshrined in the party’s constitution as
mentioned in the report.?” The term “constitution of the party” was mentioned twice
in the report to the 11" CPC Congress Report. The first one was in the section of the

Report describing the punishment of the Gang of Four { P4 A# ) * according to

the constitation of the party”, as mentioned in the original text. The second
appearance of the term “constitution of the party” was to reiterate that the acceptance
of new members ought to conform to the regulations of the constitution of the party.®®

draft to this meeting for discussion. The draft was jointly produced by the whoie party and revolutionary
members of the mass. Since November of 1967, the Central Party had received thousands of comments
after Chairman Mao asked to have base level party organ join the constitution modification project. Based
on the extended 12® Plenary Session of the 8® Party Congyess, the whole party, whole military and
revolutionary members of whole nation jointed vivid discossion afier the publication of the drafl. Thus,
the new party constitution draft is the products of great leadership of Chairman Mao and the Mass, which
reflects the joint will of the party, military and revolutionary member of the whole nation, and Mass lin¢
and Democratic Centralism, It is important to note that the drat clearly stated that the guiding principle is
based on Marxism, Leninism and Mao Zedong Thought. This is a great victory after the end of the Liv
Shaoqi’s revisionary mistake, a great victory of the Marxism, Leninism, and Mao Zedong Thought.
Central Committee believes that the new draft would bring more glory and rightness to the Party after it
passed with the discussion and implemented. ]

% Id.

¥ 7hou Enlai. Report to the 10% National Congress of the Communist Party of China (Aug. 24, 1973,
Beijing), available at http:l/cpc.peoplc.com.cn/GBfMl62!64168/64562/65450;’4429430.11&11} (only

Chinese version officially posted) (“EFMENEDREASHN, HBASBAWRMENBIH
E, "EXEE-RPEAERNASBRARIRS ERETHAFSELER AN R

~ BB T RN LR, [“The proletarian movement is an independent movement for the welfare

of the majority. Thus Chairman Mao set ‘for the interests of China and majority’ as one of the conditions
for serving the proletarian revolution project. This condition is recorded by Party Constitution.”)

8 “The (iang of Four (GoF) was the name given to a leftist political group composed of four Chinese
Communist Party (CCP) members. They wielded significant power during China’s Cultural Revolution
{1966-76) and werc subsequently charged of various crimes. Their trial in late 1980 represented a
significant change in China’s history since the founding of P.R.C. in 1949.” Haiping Zheng, The Gang of
Four Trial (2010), http:/law2.umkc.edu/faculty/projects/fTrials/gangoffonr/Gangof4.html.

* Hya Guofeng, Report to the 11* National Congress of the Communist Party of China, (Aug. 12,
1977. Beijing), available at http:/cpe.people.com.co/GB/641 62/64168/64563/65449/4526439 hitml (only

Chinese version officially posted) (“¥ M TE=F£&RARLHLFLARKARNER , BER
ENE , —RETEN  KEFRERT, REH, I8, BXTHEE , REGOEAN-

TS  HEEEANERRASEESNTET. ). [“Upon the demand of all people of the nation

and in pursuant to the party constitution, the 3™ plenary session of the 10® Party Congress unanimous
decides to permanently remove Wang hongwen, Zhangchunjiao, Jiang ging, and Yao weayuvan from all
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D.  The decade of the 1980s (political reform to 1989 Tian’anmen Incident)

The decade after the Cultural Revolution was marked by political reform that
serve as the ideological foundation of the modern state and CPC. This was the era
of initial institution building, both in the context of the ideological structures of the
CPC and in the reconstruction of the institutions of State and CPC. Itis not surprising,
then, that it is during this period that the references to constitution in the CPC
Congress Reports begin to take on their contemporary forms. The frequency of the
term constitution (both the constitutions of the state and the party) rocketed to thirty
(30), eight (8) of which reference “the constitution of the state” and twenty-two (22)
of which reference the “constitution of the party.” The first appearance of the term
“constitution of the state” appears in a part of the 11™ CPC Congress Report touching

on the building of a socialist spiritual civilization { #t£E XBHXHER ) and

the term “constitution of the state” was included in the argument that education about
the concept of a constitution, civil rights, civil obligations and the moral of citizens
should be enhanced.®

The 2 through 7" reference to state constitutions in the 11* CPC Congress
Report all appeared in the same paragraph. But this was no ordinary paragraph—it
tied the project of socialist law building with the project of constituting the state
apparatus through the enactment of a “higher law” of a constitution (higher in the
sense of its superiority to ordinary law but not with respect to its relation to the
political framework within which the CPC operated in accordance with its own
constitution). It marked a new stage of China’s rule of law. What’s worth notice is
that this paragraph mentioned that in the new constitution of the party, the principle
that “[t]he party must operate within the limits of the constitution of the state and the
law.”®! But that formulation could be read either as a declaration that the CPC was

party and non-party position, and revoked their party membership. Completely cleaning their crimes to
the party and people.”]
© 1 CRBHATUERTH  22ENEE. NERNAR. ENTEAENERES

NEE , RAEEAARKA, ARYE, AREENEFE , £5THLNERDRE, Pl

B, EENNE. ) [“Secialist Culture is the task of the Party... strengthen party’s principle,

party’s history and tradition education, constitutional rights and duty education, ethic education in all
field.”]

% [y Yaobang, Report to the 12% National Congress of the Communist Party of China, B {E
mEESES S heBRERAS FBHRS [ho yao bing zai zhdng gud gdng chin dang di shi érc
i quan pud dai bido da hui shing de bao gao] (Sept. 1, 1982, Beijing), available at
hitp://cpe.people.com.cn/GB/64162/64168/64565/65448/4526430.itml {onty Chinesc version officially
posted) (“HAE U RINBREHSARH ST GEHNERERBEAGENE..... HIRTRFER

ZeHARRRASESNFELEEE , BEEN T RSP LURRERTREANREH
RANCESRENTH , FEHTHLEETARNNFINE. BFPRENED , FEREL S
EXEENEBNEHEWEA I FOME. . B ERF NSRS AR AFAETRENE
%, FEREATRAAEEENZZNTRATN ORE , Z-—ARRERNR. AFRE
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to pperate “under” the state constitution (as some later argued within and outside
China),” or it might suggest only that the CPC was bound by the state constitution
as an expression and operationalization of the CPC Basic Line which was itseif
required to conform to the General Program of the CPC Constitation.” 'The last
appearance of the constitution of the state in this report was to emphasize that the
party’s leadership of the armed forces of China was to be implemented by the Central
Military committee in accordance with the e draft of the new constitution of the
state.”

Almost all (at least 20 times out of 22 in total) of the mentions of the term
“constitution of the party” in the report are directly or indirectly used in the
discussion of the amendment of the party’s constitution and the new constitution of
the party.® These references set the stage for ordering the relations between the Party,

EE , —OREASANYEANSHBTHRARRNELNLENEM, RRARN—BS, XN

BARHEBEENERS , ~REARNDILCES , £ XS0 K-, 7). [“Socialist democratic

construction miust be integrated with the socialist legal system construction...the new constitution
proposal includes many major changes based on the principles and reforms of the democratic development
since the 3" plenary session of the 11" Party Congress. The promulgation of this Constitution would take
us into a new stage of democratic and legal system development...it is especially important to educate
and supervise party cadres to obey the Constitution and law. The new party constitution principle requires
“party must operate within the scope of constitution and law” is a crucial rule. All party organization and
member’s activity, from top to bottom, shall not conflict with the Constitution and law. Party is part of
people, party led people making Constitution and law, after the passage, all party shall strictly follow it.”]

%2 See infra, pp. 188-89 and notes.

 See, e.g., Ding Xiaodong, Law According to the Chinese Communist Party: Constitutionalism and
Socialist Rule of Law, 43(3) Moder China (2017); Larry Caté Backer, Toward a Robust Theory of the
Chinese Constitutional State: Between Formalism and Legitimacy in Jiang Shigong’s Constitutionalism,
40 Mop. CHINA 168 (2014).

* Yaobang, supra note 51.

54 (EHATENARCERNEFELT , FREEXNFEZRTRON. HTHA
FHESNER , RNE+ - AXEHETESEAXBLNSE. BIREHBHFMR B
BEFNFERENGSAHEE  HEARKESSNER  RERALNRLY , BERAEE
¥NEE, RO-CERBEXENER , EHEEBRAHASHATIARMCELOER
B, AERTASFUNEESNEE , FRT T AREPEHER  BRNERET Y
EARAKRBENEE. FREERAT  AENERAZNESER  NUREREL2N
FEFEASNLLS  IREAREETNAEREREASEA , $ETEIREELNN
R, HEEHRANENTHCEE L, BCAENALATHER , KR XHRREENRERE
mrEk, CNEANYS  BETANFEEOFE, BATHR , BRENRE , BTXBHA
BE  EXFARSESRE ; JEAASTENEAEE  BETRERRTHNRE, THA
HE  RNEAAMSSED , SRS TANSLANREAAEH , BEENER , BEN
BREN, BRAHMNTHEIPERR , RABRSLENEEMEEN. REHLNEERH
il , FREBANPRIBENERALABAFHTHATREEPHNREASOERN , 4
Bl TR N A S . FLEN RER AR A ARG | HAENE
sRCERElX K INEERAANER  SETHESFORAR, FXERAR , RPRTER
FEREERRE , BRIEARBEPREER... HEY , RENZEBYRE , BRORTX
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the CPC Constitution, the state and its constitutional ordering—all within the context
of the important ideological principle of socialist modernization. “In the grand cause
of socialist modernization, history has handed major responsibilities to our party. . . .
The general principle of revising the party constitution is to adapt itself to the
characteristics and needs of the new historical period, to impose even more stringent
requirements on party members, enhance the combat effectiveness of the party
organizations, and uphold and improve the party’s leadership.”® The references in
other paragraphs are also used to show the changes the new constitution of the party
had made and the advantages of those changes.” It is worth noting here that this
joining of constitutionalism and socialist modernization, even at this early stage,
suggests the all-around character of reform as a political project. Chinese
constitutionalism, or an expression of its political ideology, is difficult to extract

WEFEMHALNRSE. ERENHLEVTEARBENRRLES , REFNTENERN

HERBFNEBNBERRKIUL, ) [“Under great project of socialist modernization, party take the
historical responsibility. To improve the party building, we made many meaningful changes to the party
constitution. One of the main principle of modifying constitution is to meet the new historical
development and condition, to ask party member for more, to improve the power of the party, and to
improve the party leadership. We must follow the new party constitution to build a party as the solid core
of socialist modernization leadership. The current party constitution cleaned the lefi-wing mistake and
developed the many good practice from the 7* and 8™ Party Congress. The preamble of the party
constitution defined the party’s essence, guiding principle, the main conflict and party’s main task based
on Marxism. The new party constitution makes stricter rules to regulate party cadre and member’s mind,
and political behavior, It specified that one cannot violate conflict of interest or form private faction;
encourage good deed and against uncthical or immoral acts. In: addition, it requires all party cadres should
follow the party’s line and principle, against any wrong fendency in and out the party. It also requests
party member follow the party principle, fight against abuse of power with competent governing
knowledge and skills. The new party constitution based on historical experience and mistakes, require all
levels party organs must strictly follow democratic centralism and collective leadership. It further
prohibits personal culi. The new party constitution made many new changes conceming the organization
and supervision system. Under the new party constitution, central committee do not establish chairman
The party secretary responsible for calling politburo meeting. .. Thus, the current parfy constitution is more

complete. It is the products of collective wisdom and important assurance of the party buitding.”] (‘W3
 EBREBARRERALBERZE , SAESRBATHERYE , FEAT. S 1MHEARTREN
AHBHFRENES  STATHRTRANBYLE , FRIBETR-TMEENE RGBT,
ERRMEFRH , BOIRRBHET (ATRABCAEEINETHAR) | EROXRERS
PRTRIFOER. XMERSEEITRNEENE , SEERBFEHSTED, BEEN

HRAFZENE® , YHBRNEXNRR LT EERRELT LA RE. ™) [“After the

passage the amendment, new party constitution should be widely educated among all party members for
strict implementation. The party constitution’s requirement on duty and qualification is the benchmark for
the qualification of a party member. Prior to this amendment, the party made certain rules and principles
concerning infernal party-political life. This publication plays an important and useful role and serves as
a compliment to the party constitution. Party building tzsk need to focus on the following areas in the
future.”}

% Jd. (“According to historical experience and lessons, the new party constitution emphasizes that
all levels of organizations from the central government to the grass-roofs units must strictly abide by the
principles of democratic centralism and collective leadership and clearly stipulate that "no form of
personal worship should be barned.™).

71d.
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from its context in the critical elements of economic objectives and international
relations. .

In the 13% CPC Congress Report, there were eight (8) references to the term
sonstitution (both of the state and the party) with five (5) of them the term
“constitution of the state” and three of them the “constitution of the party.” This is
the first time the frequency of the “constitution of the state” supersedes that of the
CPC Constitution. And, indeed, starting with the 13 CPC Congress Report, the
frequency of term “constitution of the party” has never surpassed the frequency of
the “constitution of the state.” Such a change could be regarded as a confirmation of
the higher status of the constitution of the state over the constitution of the party at
Jeast at the nominal level and a re-confirmation of the principle that the party must
operate within the limits of the constitution of the state and the law. %

The first appearance of the term “constitution of the state” in the 13® CPC
Congress Report touched on the move toward the formation of the Chinese socialist
legal system based on the state constitution.” The second and the third appearances
of the term “constitution of the state” in the report was in the paragraph discussing
of functional separation between the party and the state. Here, the report reiterated
that the constitution of the state and the law are made by the people under the
leadership of the party and the party shall operate within the limits of the constitution
of the state and the law.1% The fourth appearance of the term “constitution of the
siate” was in the paragraph of the reform of the cadre and personnel system. It argued

that political civil servants (B&53 4185 R) , relative to professional civil servants

(%535 R) must be managed in accordance with the constitution of the state

and the organization law.'® The fifth appearance was in the paragraph of the
institutionalization of democratic life at the grass-roots level. The sentence
mentioned the need to protect constitutional civil rights and freedom by making law
on news, publications, establishing associations, assemblies, demonstrations and to
establish a people’s appeal system.'® On the other band, the first appearance of the

% Zhao Ziyang, Report to the 13® National Congress of the Communist Party of China (Oct. 25,
1987, Beijing), available at # 5K B £ P E#rFriEt=R£BREXSLHESE
hitp://cpe.people.com.cn/GB/64162/64168/64566/65447/4526368.html (only Chinese version officially
posted) (“3AFEEFAETENER, ) [“Party must operate within the scope of the Constitution
and Law.”]

®Id. (‘ﬂfzz*.ﬁ%&ﬂﬂ@&ézﬂ{i&@ﬁ%%ﬂﬁ%% ™. [“A constitution based socialist legal
system has been formed.”]

w i CEESARMEEANEE , HEEZEZNERBEKRERD. 7). [“The mass

formulating Constitution and law under party leadership, which operated within the scope of the
constitution and law.”}

o CREXRRAFR , BACRERETNALCERITER | SSTERY | HERHEN

AFFE . ™) [“Public servant in political position must strictly follow the constitution and organization
law under term limits and public supervision.”]

w2y R, DFMEHEFHRGE. S8, KL, WTSER , RUARREHE , &
EEAENARRAHAAASIRE , BREEHERARNNEHNTR. ”) [t is imperative
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term “constitution of the party” also stressed the democratic rights of the party
members.'% The second and third appearance of the party’s constitution emphasized
the obligations of the party member. **

The CPC Congress Reports of this period also appear to set another
contemporary practice—the growing importance of the CPC Congress Report itself
for the elaboration of the fundamental development of the ideological project of
Chinese Marxist Leninism and its application to the construction of the two key
constituting documents of the state and of the CPC. Around that central orderimg is
built the description of the specific modalities of implementation in the form of
objectives and specific policies to be applied by both the state and CPC governments.
In other words, the CPC Congress Reports begin to serve as an important
performance of CPC leadership. This template, developed by Seng Xiaoping, was
carried over by his successors, Jiang Zemin and Hu Jintao.

E. The 1990s to 2017

The frequency of references to the term constitution (both of the state and of the
party) in reports from the 14® CPC Congress through the 17% CPC Congress,
delivered by Jiang Zemin and Hu Jintao, demonstrated a relatively stable pattern
even though it witnessed a slight rise in the 15% national congress in 1997. This
pattern continued the building of notions of socialist rule of law embedded within
the state constitution, while at the same time stressing the leadership role of the CPC
and its leading role in setting the political principles through which the State
Constitution could be interpreted.

In the 14® CPC Congress Report,' the three references to the “constitution of
the state” all appeared in the section of the Report considering the political structure

to installing laws governing news publication, civil society, marching, establishing grievance filing system
to ensure the constitutional rights and freedom of the people and fo prevent abuse power and rights.”]

oy CEHEREYERENEERINA , $RRELARANRERH. ) [Tuly

protect democratic rights of the party member by making specific nules.™]
104 7ivang, supra note 98.

15 Jiang Zemin, Report to-the 14 National Congress of the Communist Party of China TIEE#R
hEEFEETEASERE XS LIRS (Ot 12, 1992, Beijing), available at

http://cpc.peoplc.com.cn/GBfM162/64168/64567/65446!4526308.11(3111 (only Chinese version officially
posted).
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of reform,'® legal system construction,'” and the protection of people’s rights. 108
The term “constitution of the party” also appeared three times with the first one
indicating the protection of party members’ right to voice their opinions'® and the
other two related to the amendment of the constitution of the party, including
efishrining “building socialism with Chinese characteristics and basic party line” into
the constitution of the party.!!®

The 15% CPC Congress Report'!! mentioned the “constitution of the state” five
times and the “constitution of the party” four times. The first three references to the
«aonstitution of the state” were in the paragraph discussing governance in accordance

with the law ( #4588 ) and reiterated that the constitution of the state and the

law are made by the people under the leadership of the party and the party should
operate within the limits of the constitution and the law.1'? The fourth appearance of
the term “constitution of the state” was in the paragraph discussing the construction
of the legal system, claiming “uphold the integrity of the constitution of the state and

06 g (. FURNEHBCAKHNE. BONECAKHEE , BRERRA hERSNER
+YREES  BFEEESNSEHANAH. REEFSNE  PLARRNBERIGX

FRERDHEEM, ") [ 1S imperative to push forward reform of the political siructure, bearing
in mind that promotion of democracy must be closely combined with improvement of the legal system.
The goal of this reform is to build a socialist democracy suited to Chinese conditions and in no respect a
Western, multiparty, parliamentary system. The Constitution of our country provides that the state organs
of the People's Republic of China shall apply the principle of democratic centralism.”}

Wy CEBEEIEHER.. EFRRTERNER, maHGERE") [“All due attention
should be given to the legal system. .. It is essential to enforce the Constitution and ofther laws strictly, to
supervise their enforcement™].

08 1y HENEEMERFTETRET ARNSHRF. 7) ["The Constitution of our republic
has given basic protection to all the people’s rights.”] 7

09 1y (ERRETERERBHRETHEG, ST RWRRER, ZRARP AR

SR ENAFRREL, ) [“In inner-Party activities we should carry on the fine tradition of speaking
the truth and matching our deeds to our words. We should also encourage Party members to express their
views, and we should protect their right to do so, as set forth in the Party Constitution.”]

gy . A ZEPREAKBRT (PAHAPHEE (BER)) , HRRKEFW,

Central Commiitee presents for the examination and deliberation of this National Congress the draft of a
revised Constitution of the Communist Party of China. This draft includes in the Constitution the theory
of building socialism with Chinese characteristics and the Party's basic line.”]

mTEREREHFEETERSERKR AL FRWIEE Jang Zemin, Report to the 15
National Congress of th¢ Communist Parly of Chima (Sept 12, 1997),
http://cpc.peopie.comcn]GBl&162164168!64568/65445/4526285.]1&11% (onty Chinese version officially
posted).

2 g (AREAEE R AARBRERNGS |, RERAEERE | EEWEE

ARRERRRES . S ARSRELAERE  AERENEREENRED. ) [Ruling
the country by law means that the broad masses of the people, under the leadership of the Party and in
accordance with the Constitution and other laws, participate in on¢ way of another and through all possible
channels in managing state affairs, ... The Party has led the people in drawing up the Constitution and
other laws, to which it confimes its activities.”]
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the law”™.!8 The fifth appearance of the term “constitution of the state” was in the
paragraph discussing the democratic supervision system, arguing to “enhance the
supervision of the implementation of the constitution of the state and the law”. 14 For
the term “constitution of the party”, its first appearance was to suggest enshrining
Deng Xiaoping Thought into the constitution of the party as the guiding thoughts of
' the party.'™® The second appearance was in the paragraph discussing organizational
construction, urging that the branches of the party at the grass-roots level should
carefully perform their duties required by the constitution of the party. 116 The third
and the fourth appearance of the term constitution of the party were in the same
paragraph discussing the governance of the party, reiterating the importance of the
party’s constitution and the criteria of acceptance of new members to the party. 'V

gy CHERLHER . SPRETTENES  RERRRANAATS , £/A, £F7

HABMEEEREZNBN, ) [Fmprove the legal system... To safeguard the dignity of the

Constitution and other laws, we must see to it that all people are equal before the law and no individuals
or organizations shall have the privilege to overstep it.”]

My CEERIAEHE . MEANEENEAXENLE , EFEFREHE . )
[“Improve the system of democratic supervision...We shall strengthen the supervision over the
enforcement of the Constitution and other laws to safeguard the uniformity of the legal system of the state
as well as the supervision over the implementation of general and specific policies of the Party and the
state to see to it that they are truly carried out.”]

WS g (PR BT EATERE IO NEEISE Y N FAES BIR”) [“[The Party Central
Committee has proposed that the 15th Party Congress establish Deng Xiaoping Theory as its guiding
ideology by stipulating in its Constitution that the Chinesc Communist Party takes Marxism-Leninism,
Map Zedong Thought and Deng Xiaoping Theory as its guides for action.”]

6 g (ENEREREENEANEREE  WERTEESNENRE  BORNANE

My B &%ﬂ%ﬁﬁﬁ%&$i&ﬁ%ﬁ?¥§ﬁﬂﬁén *) {“Grassroot level party

organization, In light of their own characteristics, they should earnestly perform their duties prescribed
by the Constitution of the Party and strive to become a staunch, powerful force that can carry out the
Party's line, principles and policies and that can unite with the masses and lead them in fulfilling the tasks
of their own units.”]

W g (¢ (AFSR% , RERAEMERLEE  BRENER AN DORE.. B
EAFAEN A S IR ENERNERI TS , BERAERAFENLENMBRARTRE
WHS. XRECKEEESE  BENHEIAES S ; RENSARHURAS TR HE
R, EREE  PREE  REEXNEEREE  WER , FRARNZANSe BT

E RHER REFSRENBAENGERBRERA , FRALRETERER ..
[“Tightening Party discipline is the guarantee for maintaining the Party’s advanced nature and purity and
enhancing its cohesiveness and fighting capacity... We should, therefore, act in strict accordance with the
Constitution of the Party and in line with the Party’s rules and regulations. We should be strict with Party
members, leading cadres in particalar, and strictly manage and supervise them. In inner-Party life we
should stress Party spirit and principles, conduct active ideological straggle, cncourage healthy trends and
oppose unhealthy practices. We should recruit new Party members strictly in accordance with the
standards provided for by the Constitution of the Party and see to it that unqualificd Party members are
duly dealt with. We should strictly enforce Party discipline to ensure that all members are equal before
discipline.”}
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The 16® CPC Congress Report!!® mentioned the term “constitution of the state”
for 3 times and the term “constitution of the party” only once. The first two
appearances of the term “constitution of the state” were in the paragraph discussing
the development of the development of the people’s democracy. By those two terms,
the report reiterated that the constitution of the state and the law is the demonstration
of the unity of the party’s opinion and the will of the people, and no organization or
individual is not allowed to enjoy the privilege that is above the constitution of the
state and the law.? The third appearance of the term “constitution of the state” was
in the paragraph discussing the construction of the socialist legal system and
emphasized that the party members, especially cadres, should be models to abide by
the.constitution of the state and the law.'?® On the other hand, the only appearance
of the term “constitution of the party” was again in the discussion of acceptance of
new members to the party.'*!

Both the 17% CPC Congress Report'? and the 18% CPC Congress Report'®
references the term “constitution of the state” three times and the term “constitution
of the party” only once. The appearance of those terms in the two reports also
demonstrated very similar patterns. All three times the appearance of the term
“constitution of the state” in both reports was in the paragraph on governance in

accordance with the law ( #8338HE ) and both stressed the party and the members

of the party should operate within the limits of the constitution of the state and the
law. The repott to the 18® national congress obviously put more emphasis on concept
that the party as a whole shall operate within the limits of the constitution of the state
and the law compared to the report to the 17% which presented a micro-level

1% Jiang Zemin, Report to the 16™ National Congress of the Communist Party of China (Nov. 8,
2002, Beijing), available at hitp:/fcpc.peopk.com.cr/GB/64162/64168/64569/65444/4429125 htral (only

Chinese version officially posted). ((IRRERBRISHE T AREERRASL LNIRE) (idng zé
min zai zhGng gud gong chan dang di shi U ci quan gud dai bido da hui shang de bao gao).
W (CEENMERRENTIRRARESHE B4, SATREEHE , EAELH

PMABTFAFEBBIELHERNSH. ) [“The Constitution and other laws embody the unity of

the Party's views and the people's will. All organizations and individuals must act ir strict accordance
with the law, and none of them are allowed to have the privilege to overstep the Constitution and other
laws.”)

2 CHRANTHEHESS TBERNETRENERNET. 7) [“Party members and

cadres, especially leading cadres, should play an exemplary role in abiding by the Constitution and other
faws.”]

Wy (¢ ( BRERABHAFAESE. AXIRNBREVANTES. BAKEEY, BFh

HAZHNEMELEBEN SRS FRIERIFEAR).) [“We should admit into the Party advanced

elements of other social strata who accept the Party's program and Constitution, work for the realization
of the Party's line and program consciously and meet the qualifications of Party membership foliowing 2
long period of test, in order to increase the influence and rallying force of the Party in society at large.”}

122 Hy Jintao, Report to the 17™ Nationat Congress of the Comumunist Party of China (Oct. 15, 2007),
available at hitp://cpc.people.com.cn/GB/64162/64168/106155/106156/6430009.htmt (only Chinese
version officially posted).

123 Hu Jintao, Report to the 13™ National Congress of the Communist Party of China (Nov. 8, 2012),
available at httpr//cpe.people.com.cn/n/2012/1118/c64094-19612151 html (only Chinese version
officially posted).
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statement that “the party’s organizations at each level and all members of the party
shall consciously operate within the limit of the constitution of the state and the law.”
The report to the 18 national congress also reiterated that “no organization or
individual is not allowed to enjoy privilege that is above the constitution of the state
and the law.”'** In the report to the 18™ national congress: “[t]he party leads the
people in formulating the constitution and laws, and the party must act within the
framework of the Constitution and laws. No organization or individual may enjoy
the privilege of surpassing the constitution and the law and must never allow the law
of words and the law of the people to exercise the power of pressing the law and the
law of selfish occupation.”’? '

But this must be read within the overall context of the Report, especially
respecting references to the CPC Constitution. Both of the appearances of the term
“constitution of the party” in those two reports speak to the members of the party to
abide by the constitution with the report the 18% national congress emphasized on
“cadres, especially major leading cadres.” In the report to the 17% national COngress:
“[c]onsolidate and develop the achievements of advanced education in an all-around
way ... seriously study and abide by the party constitution and enhance the awareness
of party members ....” *In the report to the 18" national comgress: “[p]arty
organizations at all levels and Party members, cadres, especially leading cadres must
conscientiously abide by the Party Constitution, and consciously act in accordance
with organizational principles and guidelines for party political life of the party, no
one s above the organization.”!?”

" Jintao, supra note 122. (* ( In the report to the 17th national congress: MR L FIERITH |

ERARELREN —8Y% _ SRREARNLAE ABAREREAZAEHENED , BL

ST ERE NN B, ™) [“We will strengthen the enforcement of the Constitution and laws, ensure

that ali citizens are equal before the law ... Party organizations at all levels and all Party members must
act under the Constitution and laws on their own initiative and take the lead in upholding the authority of
the Constitution and laws.”)

125 Jintao, supra note 123. (only Chinese version.oﬂ'lciaily posted) (“HAS ARH BRI
REDEREMERTEPED . FAAAREIASTEORBE SR ENSN , BFR

WELERE, MER, #RTE%, ) [“No organization or individual has the privilege of
overstepping the Constitution and laws, and no one in a position of power is aliowed in any way to take
one's own words as the law, place one's own authority above the law or abuse the law.”]

Tintao, supra note 122. (only Chinese version officially posted) (“2E R EFE B A RS

EHAR.CAEZINESRE , R A X" [“Consolidate and develop all the

achicvements of the campaign to educate Party members fo preserve their vanguard nature, and focus on
strengthening primary Party organizations... We will earnestly study and abide by the Party Constitution,
raise our awareness...”] :

7 Jintao, supra note 123. (only Chinese version officially posted) (* BRRABLAS KR, T
FRARETRASTH - EEARSTHF A ERENALENNYNEAEEENTS

EAASTEREETEAZ L. ) [Party organizations at all levels and ail Party members and
officials, especially principal leading officials, must willingly abide by the Party Constitution as well as
its organizational principles and guiding principles for its political activities; and no one is allowed 1o
place oneself above the Party organization.”}

-
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Flora Sapio, in her analysis of constitutional references in pre 19® CPC Congress
Reports!'?® has noted:

Statements about the Party Constitution and the State Constitution
contained 1n earlier Work Reports to the CCP Congress allow to
trace the developmental trajectory leading to the current
equilibrium between the political constitution of the CCP, and the
administrative constitution of the State. This trajectory can be
roughly divided in an earlier period (1949 - 1987), when
governance was conceived as based exclusively political
documents and oral directives, and in a later period, when the Party
acknowledged the importance of law-based forms of governance
subordinate to a broad orchestration from the Party, and yet
distinct from earlier methods of govermance. The latter period
began between 1987 and 1992, and it is still on-going.'?

Sapio explains that by the end of the Hu Jintao leadership period, “the principle
whereby the Party defines and leads all those political processes which are then
concretely realized by organs of the State.”!* If the emphasis on these processes was
not directly and explicitly made in his 2007 Work Report, in 2012 Hu Jintao
unequivocally stated how the Party leads the People in enacting the Constitution and
the law.”*! And yet those certainties within the historical trajectory of the CPC
Congress Reports were not entirely free from the ambiguities built into the language
in those reports used to develop the structures of soctalist rule of law as part of the
socialist modernization of the state, and as an example of the construction of
ideological and governance structures that could provide an international alternative
to the Western model.

IH. THE ALL-AROUND CONSTITUTION IN THE “NEW ERA”

How were these ambiguities and idea navigated and developed in the Report to
the 19" Party Congress? Drawing on the official bilingual publication of the 19
CPC Congress Report,*? the word constitution appears in the English version of the

128 Flora Sapio, Chinese Constitutionalism in Work Reports to the CCP Congress 1949 - 2012, Law
at the End of the Day (Nov. 23, 2017), htip://Ichbackerblog.blogspot.com/2017/11/chinese-
constitutionalism-atier-19th html.

128 Id_

138 14,

131 Id

B2 %3 Jinping, Secure a Decisive Victory in Building a Moderately Prosperous Society in All
Respects and Strive for the Great Success of Socialism with Chinese Characteristics for a New Era at the

19th National Congress of the Communist Party of China (Oct. 18, 2017) [RESHER P EHE F
BF N PRFSHoE USARRA-HETERFRETAREBEREAS EWIRE- 2017 F
10 A 18 B, 335 ¥] (jué shéng quéan mian jifin chéng xido kdng shé hul dud qi xin shi d&i zhdng gu
G t& 5& shé hui zh{ yi wéi da shéng Ii zai zhGng gud gong chan dang di shi il ¢i quan gué dai bido d

ahuishdng debaogao  nidn yué ri xijin ping).
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19t CPC Congress Report 13 times in 9 different sections (appearing in the Chinese
original as Z& 3% or its variation Z¥% and 52 ). At the same time, translation issues

produced some anomaly. The English word constitution in the official translation
appeared in spots that did not correspond to the use of the same term in the original
Chinese with precise correspondence. Indeed, it has been assumed that though the

terms 563X or its variation F£32 and 3£ point to similar constituting forms, they
are understood to reference what can be sometimes quite distinct institutional forms.
As a consequence, the English term “constitution™ may flatten out the meaning of
the terms in the original Chinese. Moreover, those differences might be usefully
explored in the construction of state and Party constitutions as autonomous
instruments of basic rules and with respect to their relationship, especially in the
context of the constitutionalism of the “New Era.”

A. A First Cut

At least as a first cut at meaning, it is plausible to assume that the English
translation and its use of the English word “constitution” were faithful to the general
meaning of the 19® Congress Report even where a mechanical translation might have
suggested otherwise. In any case, the English references to the constitution in the
19® CPC Congress Report consisted of the following:

Pg 7 BL. (We have made fresh progress in work related to
Hong Kong, Macao, and Taiwan.)
We bhave fully and faithfully implemented the principle of one
country, two systems,” and ensured that the central government
exercises its overall jurisdiction over Hong Kong and Macao as
mandated by China’s Constitution and the basic laws of the two
special administrative regions.'*

Pg 8 BL (We have achieved remarkable outcomes in ensuring
full and strict governance over the Party.)

133X Jinping, Report to the 19® National Congress of the Communist Party of China (Oct. 18, 2017,
Beijing), available at http://www.xinhuanet comV/english/special/2017-11/03/c_136725942.htm (only

Chinese version officially posted). (‘BB A TERRIHE. S HEABERN —EBRH" 5, 2%
BEEFAEREIRTHTRANER, RNLAEAR  RUENBNBRGXTHEE , RE

FHH, RIEEEIE ") [“We have made fresh progress in work related to Hong Kong, Macao, and
Taiwan. We have filly and faithfully implemented the principle of "one couniry, two systems,” and
ensured that the central government exercises its overall jurisdiction over Hong Kong and Macao as
mandated by China's Constitution and the basic faws of the two special administrative regions. We have
thus boosted exchanges and cooperation between the mainland and the two regions and maintained
prosperity and stability in Hong Kong and Macao.”}
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We encourage all Party members to hold the Party Constitution in
great esteem. '3

We have regularized and institutionalized the requirement for
all Party members to have a solid understanding of the Party
Constitution, Party regulations, and related major policy addresses
and to meet Party standards.

Pg 22 BL {Ensuring every dimension of governance is law-
based)

We must improve the Chinese socialist system of laws, at the
heart of which is the Constitution; establish a Chinese system of
socialist rule of law; build a socialist country based on the rule of
law; and develop Chinese socialist rule of law theory.”

Pg 25 BL (Exercising full and rigorous governance over the
Party)

We must uphold the Party Constitution as our fundamental
rules, give top priority to the political work of the Party, combine
efforts on ideological work and institution building, and strengthen
Party competence in all respects.!?

Pg 37 BL. (Strengthening institutional guarantees to ensure the
people run the country)

B CHBHLHEEHE | HEICAER, XBER, BOER, BFER, EREPR
hRENERE RS , FEERNBALENBCAIE  EEEAXERARBGEE") [‘'We

have achieved remarkable outcomes in ensuring full and strict governance over the Party. We have made
sweeping efforts to strengthen Party leadership and Party building, and taken strong action to transform
lax and weak governance over the Party. We encourage all Party members to hold the Party Constitution
in preat esteem. We urge them to sirengthen their consciousness of the need to maintain political integrity,
think in big-picture terms, follow the leadership core, and keep in alignment, and (o uphold the authority
of the Central Committee and its centralized, unified leadership. We have tightened political discipline
and rules to ensure that political responsibility for governance over the Party is fulfilled at each level of
the Party organization.”}

B3 (A HENTASRMERBMCEAESNBNESN , EETEETREEOHLE
SGEAER | REHUEZIBEONTERGLLT CERER  BERPEROE ST KK

R, BEHATUHARER , RETERCHLE AR, BRECOAR. KEHRE)

[“We must exercise Party feadership at every point in the process and over every dimension of faw-based
govemance, and be fully committed to promoting socialist rule of law with Chinese characteristics. We
must improve the Chinese socialist system of laws, at the heart of which is the Constitution; establish a
Chinese system of socialist rule of law; build a socialist country based on the rule of law; and develop
Chinese socialist rule of law theory.™)

sofg (AU BERBRER , EXNBCAERELEN , BEREAHEARRBEN.)
{“We must uphold the Party Constitution as our fundamental rules, give top priority to the political work
of the Party, combine efforts on ideofogical work and institution building, and strengthen Party
competence in all respects.”]
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We should give better play to the role of deputies to people’s
congresses, and enable people’s congresses at all levels and their
standing committees to fully perform their functions as stipulated
in the Constitution and the law, and to truly represent the people
and maintain close ties with them. ™’

Pg 39 BL (Advancing Law based governance)

A central leading group for advancing law-based governance
in all areas will be set up to exercise unified leadership over the
initiative to build rule of law in China. We will strengthen
oversight to ensure compliance with the Constitution, advance
constitutionality review, and safeguard the authority of the
Constitution.

We will redouble efforts to raise public awareness of the law,
develop a socialist culture of rule of law, and increase public
awarencss of the principle underlying rule of law that the
Constitution and the law are above everything else and that
everyone is equal before the law.

No organization or individual has the power to overstep the
Constitution or the law; and no one is allowed in any way to
override the law with his or her own orders, place his or her
authority above the law, violate the law for personal gain, or abuse
the law."8

V. (EFERARREKER , FERAARANESA N SHOAAREEEERTNE
WRFATAENX , RAFARBARKEIBRANRINL RRAXEIBALRE , &K

ARRESNETIRAQEARARZLEN.") [“We should give better play to the role of deputies to .

people’s congresses, and enable people's congresses at all levels and their standing committees to fully
- perform their functions as stipulated in the Constitution and the faw, and to truly represent the people and
maintain close ties with them_”]

PR () RCEGEAEER. SEACHARRESCAEN —HRARS , SAREF
kg, ERNPIE, FERE, AEFR,. 2R, RUPREWEEEARSES M,
RN ERFERRNE AT, NBRREAXENNE  ESRETETH , SH5%HR,
BRERFIE, REVE, fEUE, UBREHER, RESS. BIOCEARE , ik
T8, FPREREAEXHRE. RMUARAHSIRENE  SAEIALREH , BHUA
REOGES-—IMAERFDBZENTEYL. MASREENE , BREAT VAT , #
VERZRFEEL, REAWAAYSNEAES, SAREANS A ASHLEESET%
A%, ERAAANASTRAEBR 2L ENEN , FAFUERE, BUER, EXE

&, 834H7) [“Advancing law-based governance in all fields is a profound revolution in China's
govemance. We must promote the rule of law and work to ensure sound lawmaking, strict law
enforcement, impartial administration of justice, and the observance of law by everyone. A central leading
group for advancing iaw-based governance in all arcas will be set up to exercise unified leadership over
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Pg. 55 BL (Upholding “One Country, Two Systems” and
Moving Toward National Reunification)

It is imperative too, to act in strict compliance with China’s
Constitution and the basic laws of the two special administrative
regions, and to improve the systems and mechanisms for enforcing
the basic laws.

We will continue to support the governments and chief
executives of both regions in pursuing the following endeavors:
exercising law-based governance, . . . and fulfilling the
constitutional responsibility of safeguarding China’s sovereignty,
security, and development interests. '

Pg 63 BL (Putting the Party’s political building first)

Every member of the Party must hold the Party Constitution
in great reverence, act in strict accordance with the code of conduct
for intraparty political life under new circumstances, and make
intraparty activities more politically oriented, up-to-date,
principled, and effective.'*

the initiative to build rule of law in China. We will strengther oversight to ensure compliance with the
Constitution, advance constitutionality review, and safeguard the anthority of the Constitution. We will
carry out lawmaking in a well-conceived and democratic way and in accordance with law, so that good
laws are made to promote development and ensure good governance. We will build a rule of law
government, promote law-based government administration, and see that Iaw is enforced in a strict,
procedure-based, impartial, and non-abusive way. We will carry out comprehensive and integrated reform
of the judicial system and enforce judicial accountability in all respects, so that the people can see in every
judicial casc that justice is served.”]

vy (REEE, RANRNSKRE  SALEARR—ERE. “BARE “RA
AR, BEHANGH  PHEEEREENEREIE  RESERERERXAHENNH.
BEESUNFREBRFAGTBREERNEE. RRER  ALTRES, ANERALFTLD
HREE., B, REIXERL  AFBERTE | 4PdeBE  BITEPEREN, &£

&, ZBRRENZE ST ") [“To maintain long-term prosperity and stability in Hong Kong and Macao,

it is imperative to fully and faithfully implement the policies of "one country, two systems,” "the people

of Hong Kong governing Hong Kong,"” “the people of Macac governing Macao,” and a high degree of
autonomy for both regions. It is imperative too, to act in strict compliance with China's Constitution and

the basic laws of the two special administrative regions, and to improve the systems and mechanisms for

enforcing the basic laws. We will continue to support the governments and chief executives of both

regions in pursuing the following endeavors: excrcising law-based governance, uniting and leading the

people of all sectors in an active and concerted effort to promote development and harmony, ensuring and

improving people's wellbeing, taking well-ordered steps to advance democracy, maintaining law and order,
and fulfilling the constitutional responsibility of safeguarding China's sovereignty, security, and

development inferests.”]

wey CEUREE , PRASEEATRARCAETE TN , B ABRAEENECE

#, HCHE, BRI, &3HE , AREHERTRENN EREENER ") [“Every member of
the Party must hold the Party Constitution in great reverence, act in strict accordance with the code of
conduct for intraparty political iife under new circumstances, and make intraparty activities more
politicatly oriented, up-to-date, principled, and cffective. We must guard against the rules of business
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Pg. 64 BL (Arming the whole Party with the Thought on
Socialism with Chinese Characteristics for a New Era)

We will foster a Marxist style of learning, and make it regular
practice and an institutionalized requirement for all Party members
to gain a good command of the Party Constitution, Party
regulations, and related major policy addresses and to meet Party
standards, " ‘

This bare listing does not tell one much, but it does reveal a few potentially
useful concepts. It is clear that the 19% CPC Congress did not shy away from the use

of the term constitution (in English or as 583%, R and 3 ). It is clear that issues

of law and of constitution remain an important element of CPC policy, or, in any
case, it is not clear that the CPC appears to be abandoning either the concept or the
use of the constitution as a vehicle, The references to the constitution appear to be
used in three distinct ways. First the constitution, strictly applied, is used as a tool to
legitimate and guide policy with respect to external relations and the construction of
the institutionalization of one nation two systems. Second, the notion of constitution
is used to articulate the gniding ideology and frame the institutional systems of the
party in power, assuming the role of paramount normative order maker. Third, the
term constitution is used to refer to the supreme rules that frame the system of
government instituted in China, one that reflects the application of the paramount
normative order and that is guided and managed by the party in power and its United
Front. These multiple uses of the term may provide a hint of the character of the
emerging constitutionalism of China jn the New Era.

Yet, these insights produce a further set of questions. First, if the term remains
an important element of CPC leadership, what is the nature of its contribution to the

political and legal order of state and Party? Second, Is Socialist constitutionalism

moving away from assigning a fixed meaning to the term “constitution”—for
example is there a difference between the uses of the constitution and constitutional
concepts different when used to manage outward relations than inward relations; is
there a difference between constitutionalism as applied for the benefit of the masses
and as the system for guiding the discretionary decision making of the party in power
and its United Front? More importantly, perhaps, to what extent does the 19% CPC
Congress Report begin to reveal its changing character and place within the

dealings eroding intraparty conduct, and foster a healthy political atmosphere of integrity within the
Party.”]
M (SRS RBELFR | EEFE- Y IRE RS OHER , LALEN LSS

TRHRAEL, EERTETHEAD, FERS TEHE , AXNFRIORELE [“We
will foster 2 Marxist style of learning, and make it regular practice and an institutionalized requirement
for all Party members to gain a good command of the Party Constitution, Party regulations, and related
major policy addresses and to meet Party standards. We will launch a campaign on the theme of "staying
true fo our founding mission" to enable all Party members, especially officials at and above the county
and dircctor level, to arm themsclves with the Party's new theories and become more purposefil in
working tirelessly to accomplish the Party's historic mission in the new era.”]
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jconstellation of Chinese constitutionalism, broadly understood in the Chinese
context in the New Era™? .

B. Reading Constitution in Context

What appears from a closer and more nuanced reading of these texis is the
emergence of a more complex and malleable constitutionalism. It is a
constitutionalism that comes closer to Tecognizing the dual aspects of Chinese
constitutionalism, its division into a paramount political constitution and an
operational administrative constitution. At the same time, it suggests as well the
ordering of the hierarchy of those constitutions, the allocation of power with respect
to their interpretation and application, and Jastly with respect to the premises for their
interpretation and use in the maintenance of the Chinese constitutional order.
Briefly put—the 19% CPC Congress Report refined its focus on the CPC constitution
as the paramount source of the CPC’s legitimacy and constraining force. It
emphasized the distinction between the political constitution of the CPC, which s to
be broadly and flexibly construed to meet the needs of the new historical era, and the
state constitution, whose terms are to be strictly applied. And it strongly implied that
the leadership role of the ruling party includes leadership respecting the role and
application of the state constitution, which is its greatest creation tool for the
fulfillment of its obligations to the people.

To that end, it might be useful to divide these references into three distinct types.
For convenience, I will call the first type references to the CPC Constitution. 1 will
call the second type references to the state constitution. And I'will call the third CPC
leadership references (mixed or hybrid references). To put the following
considerations in sharper focus, of the 13 references to constitution in the English
version of the 19® CPC Congress Report, (a) four (4) make reference to the CPC
Constitution in four (4) different sections, (b) only two (2) make reference o the state
constitution, in different sections, and (c) the majority of the references, six (6)
references in four (4) sections speak to mixed references, of state constitution under
CPC leadership.

References to the CPC Constitution. It might come as no surprise that the
greatest number of references to constitutions are to the constitution of the Chinese
Communist Party. But it is the character of those references that open a clear window
into the emerging understanding of the construction of Chinese constitutionalism in
the “New Era.”> CPC cadres are “encouraged to hold the CPC Constitution in great
esteem.” 142 They are required to cultivate a “solid understanding of the CPC
Constitution.” 3 These encouragements and responsibilities are developed in
connection with efforts to ensure fall and strict compliance over the CPC itself. The
CPC Constitution appears to assume an even greater role in the context of exercising
full and rigorous governance over the CPC, the paramount political force in the state.
In that context, the 19% CPC Congress Report speaks to the requirement to uphold

M2 finping, supranote 7, at 8.
143 Id,
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the CPC Constitution “as our findamental rules.” ' This requirement is not
exercised in isolation, but rather as an element of centering the political work of the
CPC in the context of ideological an institution building. 45 T that end, there is an
emphasis on treating the CPC constitution (but pot the state constitution) “in great
reverence.”#6 That reverence must be translated into strict compliance with its rules
(presumably including the premises and ideological lines of its General Program).
And it translates into a Marxist style of learning necessary to master the CPCis
political constitution, its regulations and Basic Line. ¥ Taken together, the
references suggest both the constitutional character of the CPC Constitution, and
" their role in organizing and constraining the discretion of the CPC in its own political
work. The language is not one that appears to advance the notion that the CPC is a
purely political body without constraint. But rather the CPC itself produces the
document through which its constitutes and administers its kompetenz-kompetenz (its
power to determine the scope of its own power).¥® It is not so much about the
devolution of power as its manifestation through rules that itself better permits the
expression of collective and process based rather than personal and discretionary
decision making.

Where do these references appear? Not surprisingly, these references are set out
in those portions of the {9 CPC Congress Report that focus on the
institutionalization of the CPC itself. The first with reference to the past.’*? The
second with reference to CPC internal governance—its cage of regulation.'*® The
third reference is contained in a section focusing on the cenirality of CPC political
building and the constraints under which that goal is undertaken. ™' The last
reference focuses on the discipline of ideology and its dissemination within the CPC
jtself.152 Taking this as a whole, these references to the constitution as the organizing
instrument of the CPC and its guide to action suggests a further development of a
move toward the constitutionalization of the CPC itself. It s character as the body
corporate vested with the authority to lead the state and manage its affairs echoes
Western notions not of liberal democratic governmental organs but rather the board
of directors of a Jarge complex enterprise. And it suggestsa remarkable convergence,
not between Chinese and Western liberal democratic theory, but between Marxism

W4 1d. at 25,

145 ]d_

6 1d. at 63.

"7 1d. at 64. ‘

18 Spa Ashley Cook, Kompetenz-Kompetenz: Varying Approaches and a Proposal for a Limited
Form of  Negative Kompetenz-Kompetenz, ~ 2014 PEPP. L. REV. 17 (2014),
http:[ldigitaleommons.pepperdinc.edulplrlvoiZO14/issl!2.

W Pregs briefing: party building self governance, http://www.china org.co/china2017-
10/20/content_41765343.htm; Jinping, supra note 7, at 8 (“We have achieved remarkable outcomes in
ensuring full and strict govemance over the Party™).

150 Jinping, supra note 7, at 25 (“Exercising full and rigorous govemance over the Party”).

13 14 a1 63 (“Putting the Party’s political building first”).

152 14 at 64 (“Arming the whole Pasty with the Thought on Socialism with Chinese Characteristics
for a New Era”).
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and Western liberal enterprise constitutionalism.'>® This is an area ripe for further
study and may represent the most dynamic element of constitutional evolution in the
West and China for this century.

References to the State Constitution. Only two (2) of the references to
constitutions are solely centered on the state constitution in its own right. Standing
alone, this would certainly add weight to the intuition that the 19 CPC Congress
Report points to a substantial downshifting of conventional constitutionalism. That
intuition seems confirmed in this respect. Yet that downshifting of the state
constitution does not necessarily mean 2 drifting away from constitutionalism.
Rather it may appear to suggest a I¢ centering, from administrative to potitical
constitution, and an affirmation of the hierarchy of authority that places the state
constitution below and crafted to serve the political constitution of the state. Those
‘hints are underlined by the form of reference to the state constitution standing alone.
The first reference suggests the value of the state constitution as a tool—the
manifestation of a rule that must be strictly applied. That is certainly useful in the
context in which it is made—referencing the rules institutionalizing the one
country—two system policy.™* So does the second reference. Again, deployed in
ihe context of the adherence to the one country—two systems policy, the reference
is again to acting in “strict compliance with China’s constitution.”'>> So, where has
state comstitutionalism gone? It appears that the 19% CPC Congress Report
underscores the dependent nature rather than the autonomous position of the state
constitution within the Chinese constitutional universe. That is, the 19 Congress
Report makes clear that the state constitution cannot be understood or applied except
:n the context of the leadership of the CPC and under its direction. As such the state
constitution loses its autonomy and derives its power not from itself but from its
exercise in accordance with leadership obligations of the CPC.

Where do these references appear? The traditional references to the state
constifution as an autonomous instrument legitimating and constraining power
appear in two places in the 19® CPC Congress Report. But both focus on the same
issue—the outward projection of constitutional premises to define the limits and
character of the state system. The first reference was embedded in reports on progress
in the integration of China’s autonomous regions, and specially Hong Kong, Macao
and Taiwan.!® The second reference was embedded in the objectives of managing
the one country—two systems policy." In both cases, the references are made in

53 g o Larry Catd Backer, Transnational Corporate Constitutionalism: The U.N. Global Compact,
the OECD Guidelines for Multinational Enterprises and the Emergence of a Constitutional Order for
liconomic  Enterprises, LAW AT THE FND OF THE DAY (Sept. 21, 2009},
http:l/lcbackerbiogblogspot.comf2009!09ltransnati0nal-corporate.html; GUNTHER TEUBNER,
CONSTITUTIONAL FRAGMENTSSOCIETAL CONSTITUTIONALISM AND GLOBALIZATION (2012); Larry Cata
Backer, Governance Without Govemnment: An Overview and Application of Interactions Between Law-
State and Governance-Corporate Systems (March 1, 2010), Penn State Legal Studies Research 10-201C,
available at htips=//ssm.com/abstract=] 568934; Larry Catd Backer, Private Actors and Public
Governance Beyond the State: The Multinational Corporation, the Financial Stability Board, and the
Global Governance Order, i8
™. J. GLOBAL LEGAL STUD. 751 (2011).

154 Jinping, supra note 7, al 7.

135 Id. at 55.
¥56 4 at 7 (“We have made fresh progress in work related to Hong Kong, Macao, and Taiwan”).

15774, at 55 (“Upholding “One Country, Two Systems"” and Moving Toward National Reunification™).
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passing in the sense that the constitution was brought to bear as a legitimating force
rather than as the central element of the discussion. In both cases, the constitution
serves its role as a cage of regulation, but one that serves China’s interests in the
ordering of its peripheral affairs—the management of its territories. To that extent,
the lJaw—and the fundamental legitimating force of the constitution—provide the
basis for action, and its justification in ways that appeal both intemally and to China’s
foreign audience.

References to CPC leadership (mixed or hybrid references). Chinese
constitutionalism for the New Era most clearly emerges from large number of
references to the state constitution that are here described as mixed or hybrid. They
< are given this description precisely because, while they continue to uphold the now
conventional Chinese principles of rule of law and the primacy of the state
constitution in ordering the apparatus of government, they make those principles
contingent on their exercise through the leadership of the CPC. The description is
tentative though the effects are apparent from the text of the 19% CPC Congress
Report. Here there is a curious mix. The normative thrust of the statements point to
conventional constitutional theory—the primacy of a state constitution, the principle
of equality before the law, the principle of the supremacy of the law and of the
illegitimacy of abusive discretion and cults of personality. At the same time, it
deviates from conventional constitutional approaches because it shifts the
responsibility for those constitutional principles to a very specific political institution
that itself is subject to its own paramount constitutive instrument.

Thus, the obligation to improve the Chinese Socialist system of laws, “at the
heart of which is the Constitution” falls on the CPC (and exercised through its own
rules and governance institutions). (BL., p. 22). Indeed, the constitution lies at the
heart of a socialist rule of law system, whose principles derive from the political
constitution of the nation. More importantly, the state constitution appears to be
active only under the leadership of the CPC. Thus the 19" CPC Congress Report
declares that “we [the CPC] must improve the Chinese socialist system of rules, at
the heart of which is the Constitution”;"® it further declares that “we [the CPC]

should give better play to the people’s congresses, and enable [them] to fully perform -

their functions as stipulated in the Constitution and the law.”'* More importantly, it
is the political organs of the state, the CPC, to which falls the responsibility “over
the initiative to build rule of law in China.”'® In that context, the 19 CPC Congress
Report explains that “we [the CPC] will strengthen oversight to ensure compliance
with the Constitution, advance constitutionality review, and safeguard the authority
of the Constitution.”'®" Where has constitutionalism migrated—the answer is plain,
in and through the organs of the CPC and constituted within the principles and
objectives of the political constitution whose articulation is manifested in the state
constitution. It follows that it is to the CPC that the responsibility falls to “develop a
socialist culture of rule of law, and increase public awareness of the principle

B I at22.
9 Id. at 37.
10 1d. at 39.
161 Id.
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underlying rule of law that the Constitution and the law are above everything else
and everyone else.” ¥>That responsibility follows and clarifies the hierarchy of
constituting power. The Constitution can be above all precisely because it was so
created by those with the authority to make that so, consistent with its own binding
fundamental rules. It is in this light that the CPC mandatory requirement (reflected
as well in the stafe constitution) that no one and no individual “has the power to
overstep the Constitution or the law™ 53 can be enforced precisely because such
principle serves to underscore the leadership authority of the CPC and its political
constitution. To that end, it is to the CPC that the state must look “to continue to
support the governments and chief executives” of Hong Kong and Macao'® as a
necessary aspect of “fulfilling the constitutional responsibility of safeguarding
China’s sovereignty, security and development interest.”!55

Where do these references to what has been characterized here as “mixed
references” appear? That is indeed the most curious part of the 19% CPC Congress
Report. These references are all embedded in the core sections that focus on the
project of the construction of socialist rule of law and socialist democracy. One
would have expected that these would be the sections in which the state constitution’s
autonomy would be reflected as well as its supremacy—to the extent that one gauges
constitutionalism in Western terms. Yet these expressions of fidelity to the state
constitution are embedded in curious form. They appear not complete in themselves
but instead as a passive principle whose activation and management are dependent
on the exercise of positive authority by the CPC itself constrained by its own
fundamental rules. The first reference was made in the context of the CPC’s duty to
ensure the implement of rule of law governance. ' The statement that the
Constitution is at the heart of the Chinese socialist system of laws is modified by the
obligation of the CPC to improve that system. The second reference is embedded in
a discussion about popular government.'” But here the reference is technical—with
a focus on the operation of the NCP system and of the obligation of the CPC to ensure
that state officials are able to perform their duties. The third set of three references
is found in the section of the Report describing the objectives of developing the
constitutional system itself. 1 This is in a sense the heart of the state
constitutionalism section of the Report—with its affirmation both of the role of the
statc constitution and its scope. But at the same time, it reaffirms that state
constitutional supremacy is itself dependent on two factors—the exercise of CPC
leadership in the implementation of the key elements of state constitutionalism and
the power of the political constitution to frame that leadership. The last reference is
tied to the exercise of legitimate authority in Hong Kong, Macao and Taiwan.'®® The
most interesting aspect of that reference is the way in which the relationship between

i62 Id

163 Id

164 1d at 55.

i65 Id

166 Id. at 22 (“Ensuring every dimension of governance is law-based™).

Y87 1d. at 37 (“Strengthening institutional guarantees to ensure the people run the country™),

183 1d. at 39 (*Advancing Law based governance™).

9 1d. at 55 (“Upholding “One Country, Two Systems” and Moving Toward National
Reunification™).
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the CPC and the regional administrative leaders is framed. The CPC serves to support
these officials in fulfilling their constitutional responsibilities, with the implication
that this support has constifutional | teeth exercised through the state constitution
itself and overseen by the CCP.1" '

C. Extracting Meaning from Context: The Constitution in Emerging Ideal and
Pracftice

So, what is the state of Chinese constitutionalism in the wake of the 19% CPC
Congress? It is clear that the issue of socialist rule of law, and socialist democracy
remain substantial priorities for the CPC itself and a core policy of governance. It is
also clear that the State Constitution remains a central instrument of governance.
This is particularly the case with respect to the most sensitive items identified as
central to the amendment of the State Constitution in the wake of changes to the
political principles for governance now written into the CPC Constitution.'”!

But it also is becoming clearer that the fundamental constituting document of
the political order is not the state constitution but the political constitution of the
CPC. The State Constitution assumes more the character of a derivative and
implementation document—the cage of regulations whose character and
interpretation is in every aspect bounded by the higher principles of the CPC
Constitution in general and its General Program in particular. The 19® CPC Congress
did not make this declaration explicit, but it made that conclusion inevitable in its
discussion of constitutionalism and its practice. The state constitution manifests the
exercise of political will in operationalizing first principles. But those first
principles—those that bind the organization charged with the leadership role in
exercising political authority—are constituted elsewhere, in the political constitution
of the nation. And thus, it follows that the primary responsibility for the protection
of the constitutjon and constitutional order falls to the CPC on behalf of the people.
Constitutionalism for the New Era thus appears not to represent a break with the past
as much as a self-conscious effort to evolve beyond it. There appears to be little
need to nod in the direction of Western constitutional sensibilities. For example,
neither the word judge nor judiciary appear in the 19 CPCP Congress Report.'”
And yet the issue of the judicial role within the state constitution has been an

1 See, g, Xinhua, China Adopis Interpretation to Basic Law of Hong Kog SAR, CHINADAILY,
(Nov. 7, 2016, 9:34 AM), hitp://www.chinadaily.com.cn/china/2016-11/07/content_27293017.htm.

171 Seg RESOLUTION, supra note 16.

72 In the West, constitutionalism is usually conflated with the issue of judicial review and the
tripartite stractures of govemment (functional separation of powers of powers info judicial, executive and
legislative functions). There is a rich literature, contentious only at its fringes. See, eg., Erwin
Chemerinsky, In Defense of Judicial Review: The Perils of Popular Constitutionalism, 2004 U. ILL. L.
REV. 673 (2004); Mark Tushnet, Judicial Review of Legislation: A Comparative Study of the United
Kingdom, the Netherlands South Africa, in THE OXFORD HANDBOOK OF LEGAL STUDIES at 164 (Peter
Cane & Mark Tushnet eds,, 2003). For a discussion of the role of the constitutional relevance of the
judiciary in China, see, Larry Caté Backer, Between the Judge and the Law—Judicial Independence and
Authority with Chinese Characteristics, 33(1) CONN. J. OF INT'L L. 1 (2017);
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important element of reform in conformity with but not as the driving structural
clement in the construction and operation of the state constitution. '

That shift is most noticeable in the concentration on the building of socialist
consultative democracy—a self-consciously political institution,'” rather than on
the construction of legalized institutions through constitutional meta-rules. So, what
is Chinese constitutionalism in the New Era? Perhaps the best answer is provided in

‘the 19 CPC Congress Report itself—an “institutionalized development of
consultative democracy” ' That alone will provide the CPC one of its greatest
operational challenges for the New Era. To that end, the idea of a constitution
becomes a more nuanced and multi-purpose instrument. The ]9 CPC Congress

~ Repbrt uses the term in a number of ways, or better put, it identifies multiple
functions and identities of constitution that together make up Chinese
Constitutionalism. One form of constitution serves as the fundamental rules of the
constitution of the political order. This form of constitution represents the
embodiment of the highest forms of constitutional principles and the organization of
political power in China. It demands great esteem, solid understanding, and great
reverence. It demands the fostering of a Marxist style of learning and obligation and
gives institutional expression to ideological work and institution building. It is the
core of socialist democracy.

Another form of constitution serves as the heart of the socialist system of laws
and the foundation of socialist rule of law theory; but not as the foundation of
socialist democracy. It provides the structures for the institution of government, but
not its ideology. It serves as the guide for people to better perform their societal roles
in government and in society. It serves as the institutional expression of the
ideological principle of equality and the subordination of discretion to rule. It serves
as the public expression of the core Leninist notion of collectivity and the centering
of societal interests over those of individuals. And it provides the rules respecting
the operation of the government within a complex institutional strocture of two
systems in one mation. Over and within both, the CPC itself represents the
autonomous political force. It both constitutes and is constituted by its
institutionalized system of rules. Tt is bound by the State Constitution but aiso
ensures that it is obeyed, and must exercise an authority to interpret and modify the

113 See, e.g., China issues white paper on judicial reform of Chinese courts, CHINADAILY (Feb. 2,
2017, 229 PM), htip://www.chinadaily.com cn/china/201 7-02/27/content_28361584.htm  (“The
itnprovement of the judicial management system and the standardization of the exercise of judicial powers
will help the judicial system play a more effective role in administering the country and managing
governmential affairs by operation of law, and promote the modemnization of governance system and
capability in our country.”). And indeed, judicial reform and the supervision of the judicial system itself
may well be subsumed to some extent under current initiatives for improving govemmental operation
through the use of big data maragement and social credit. See Supreme People's Court & 43 other central
institutions commit fo punishing judgment debtors, SUPREME PEOPLE’S COURT MONITOR (April
27, 2016) htms:llsuprcmepeoplcsoourtmonitor_oomf2016!04/27lsupremc~peoples—oourt~43-oﬂlcr-ccntral—
institutions-commit-to-punishing-judgment-debtors/ (“The 4th Five Year Court Reform Plan calls for
“cstablishing a legal system for credit supervision, deterrence and punishment of those not fulfilling
judgments against them.” The document analyzed in this blog post fulfills that performance target and is
an important building block in the construction of China’s social credit system,”)

174 Jinping, supra note 7, at 38,

175 1d
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state constitution in accordance with its paramount political duty, a duty informed
by its own higher law of the political constitution of the CPC itself.

Much of this emerging discourse, of course, must be read within the context of
the growing prominence of democratic structures not fashioned in the Western
manner but now perhaps best denominated as socialist consultative democracy }™
But here there emerges another curiosity—the disconnect between the content of the
state constitution and the construction of core principles of socialist consultative
democracy. That connection appears to be strongest not within the principles of the
state constitution (the expectation within Western liberal constitutionalism) but
instead around the principles that constitute the political constitution of the state and
the objectives (and basis for legitimacy) of the CPC as its leading force. And thus,
the relationship, made clearer in the 19% CPC Report, between the overarching
political principles that serve as the normative core of legitimacy and the application
of those principles through the administrative apparatus of the State Constitution.'”’
This relationship poses challenges that themselves can sometimes be quite distinct
from those common in the West and Western constitutional states.'®

Indeed, one of the most interesting aspects of the invocation of constitution is
the 19% CPC Congress Report is the potential relationship between constitution and
its normative principles and the conceptualization of socialist democracy as
something contextually appropriate to the Chinese political order. This socialist
consultative democracy is not built around popular elections and the rise of political
parties, but around engagement in governance exercised through the organs that
bring together the CPC and the United Front parties. It is in those institutions that
socialist democracy will be developed—an exercise in endogenous democracy in
contradistinction to the West’s emphasis on exog

\enous democratic exercise.'” It is in this context that democracy is to practiced
and the meaning of the socialist democratic path is revealed:

17 Jinping, supra note 7, at 4. Consider the notion of consultative democracy as deeply embedded
within principles articulated especially over the course of the last decade or so. See HU ANGANG, CHINA’S
COLLECTIVE PRESIDENCY {Springer 2014).

177 “Iyy that sense, the Chinese Constitution is regarded as a ‘general surnmary of the present policy’
of the Party.” ZoOU KEYUAN, The Party and the Law, in THE CHpNESE COMMUNIST PARTY IN REFORM
77, 81 {Kjeld Erik Brodegaard & Zhang Tongnian, ¢ds. 2006).

1% See, e.g., Larry Catd Backer, Between the Judge and the Law—Judicial Independence and
Authority with Chinese. Characteristics, 33(1) CONN. J. oF INT'L L. 1 (2017).

17 Endogenous democracy in the sense used here touches on the modalities of the expression of
representative govermment rather than to the process of democratization within non-democratic states. I
have suggested to the ideology of democracy (and its forms) in the West might blind Western scholars to
the possibility of variation of democratic expression and practice beyond the fundamental exercise of
democracy through voting by citizens eligible to exercise that franchise. 1 posited that the essence of
democratic governance—the effective exercise of authority of popular representatives in a quasi-fiduciary
-capacity need not necessarily always be based on the practice of voting for representatives to state organs,
but rather can also be exercised by officials bound to exercise their discretionary authority within
govemnment. This distinction between the exercise of democratic representation within government and
the exercise of democratic representation exogenously (to government) through the practice of voting for
representatives marks a fimdamental ideological difference in meaning that separates emerging Marxist
Leninist theory from Western democratic theory. See Larry Cath Backer, Crafting a Theory of Socialist
Demacracy For China in the 21st Century, 16 ASIAN PACIFIC L. & POL'Y J. 1 (2014). For the conventional
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We must keep to the path of socialist political advancement with
Chinese characteristics; uphold and improve the system of
people’s congresses, the system of Party-led multiparty
cooperation and political consultation, the system of regional
ethnic autonomy, and the system of community-level self-
governance; and consolidate and develop the broadest possible
patriotic united front. We should develop socialist consultative
democracy, improve our democratic institutions, diversify our
forms of democracy, and establish more democratic channels. 3¢

What is then centered is socialist consultative democracy built around the
Chinese People’s Political Consultative Conference.'®! The 19" CPC Congress
Report stresses: “Consultative democracy is an important way of effecting Party
leadership and a model and strength unique to China’s socialist democracy. . . . The
CPPCC, as a distinctively Chinese political institution, is a major channel for
socialist consultative democracy, and jts committees are specialist consultative
bodies.”!8* The nexus between state, CPC and United Front through the CPPCC, then,
serves as the connective tissue between CPC and State constitutions, and between
the political authority of the CPC and its exercise through the rule system it itself has
mandated as its own political line. It expresses in contemporary form the ideals of
the New Democracy thinking embraced by the CPC before the founding of the
PRC.!# CPC leadership is normative and self-reflexive (within the constraints of the
Mass Line); this is a primary duty of the vanguard reflected in the leadership
paragraphs of the General Program of the CPC Constitution.®* The operation of the
state, the place where norms are operationalized through the state apparatus, however,
is a broader consultative space now emphasized by the 19 CPC Congress focus on
consultative democracy under the leadership of the CPC as the basis of the project
of developing socialist democracy. ™

debate see, e.g., Charles Boix and Susan C. Stokes, Endogenous Democratization, 55 WORLD POLITICS
51749 (2003).

1 Jinping, supra note 7, at 22.

1% 14 at 38.

82 1d.

183 ZEDONG, supra note 73.

1% The revised General Program of the CPC Constitution provides in that tespect: ("The Party
follows the Mass Line in its work, doing everything for the masses, relying on the masses in every task,
carrying out the principle ‘from the masses, to the masscs,” and transiating its correct views into action by
the masses of their own accord.”) hitps://china-social-credit.com/2017/1 0/general-program-constitution-
communist-party-china-2017-revisions/. See generally Flora Sapio, General Program and the
Constitution of the Communist Party of China, Table of Amendments 201 7, COALITON FOR PEACE &
ETHICS BACKGROUND PAPER (2017) hitp:/fwww. thecpe org/wp-content/uploads/2017/10/cpe-
constitution-table-amendments-2017.pdf.

185 CpC Constitution, General Program Oct. 24, 2017 (“In order to lead the people . . . the JCPC]
mustadhere fo its basic fine, the Party must rule the Party, and the Party must be comprehensively and
strictly rules, strengthen its government capability, advanced nature and purity, and comprehensively
carry forward the great new undertaking to build itself in the spirit of reform and innovation™). /d.

136 (*pC: Constitution, General Program Oct. 24 2017 (the CPC “advances the extensive, multi-level,
and institutionalized development of consultative democracy”). Id.
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In China’s political life, our Party exercises leadership.
Strengthening the centralized, unified leadership of the Party on
the one hand and, on the other, supporting the people's congresses,
governments, committees of the Chinese People's Political
Consultative Conference (CPPCC), courts, and procuratorates in
performing their functions and playing their roles in accordance
with the law and their charters, form a unified pair."’

- The direction of change to both the political principles through which the state
is organized and governed (and the discretion of the CPC itself is constrained) and
its implementation through the administrative rule system of the State Constitution
are already becoming visible. In its resolution on the revisions to the CPC
Constitution, '8 the 19 CPC Congress began the process of distilling the
evolutionary (e.g., “New Fra”) elements of the fundamental political norms that
guide and constrain the vanguard political organs of the nation (until again changed
in accordance with the rules of the CPC itself).®® As most commentators noted, the
Resolution provided for the formal addition of Xi Jinping New Era Thought as a core
element of the guiding principles in the CPC Constitution.'*® 1t extends the scope of
the political authority of the CPC to inctude the culture of socialism with Chinese
characteristics.’ It embeds the political notion of national rejuvenations and the
Chinese Dream as objectives-based principles that guide both the CPC and its state
apparatus. 2 More importantly, it suggests the pyramidal structure of constitutional
authority in the incorporation of the doctrine of the new fundamental contradiction
facing Chinese society, a product of the development of Marxist Leninist Theory that
now guides the exercise of political authority by the CPC, the exercise of which
shapes the contours of the provisions of the State Constitution and its objectives.'”

187 Jinping, supranote 7, at 71.

132 See RESOLUTION, supra note 16.

i’: Sapio, supra note 183. Cf. Osakwe, supra note 24, at 162.

id

©1 ;4 (“The Congress approves the incorporation of the culture of socialism with Chinese
characteristics into the Party Constitution, along with the path of socialism with Chinese characteristics,
the theoretical system of socialism with Chinese characteristics, and the system of socialism with Chinese
characteristics.™).

192 14 - see HUU ANGANG, CHINA IN 2020: A NEW TYPE OF SUPERPOWER 213 (Brookings
Institution Press 2011); Larry Cati Backer and Keren Wang, “What is China's Dream?” Hu Angang
Imagines China in 2020 as the First Internationally Embedded Superpower (Consortium for Peace &
Ethics, Working Paper No. 20613-2, 2013) available at
htips://papers.ssmn.conysol3/papers.cfin?abstract id=2223279.

193 Resolution, supra note 116,

The Congress holds that a major political conclusion is drawn in the political report
to the 19th Party Congress that the principal contradiction facing Chinese society
has evolved and is now that between the people's ever-growing needs for a better
life and uabalanced and inadequate development; it reflects the realities of the
development of Chinese society, and serves as an important basis on which we .
formulate major policies and long-term strategies for the Party and the country. The
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The CPC Constitution guides the CPC toward the objectives to “to improve and
develop the system of socialism with Chinese characteristics, to modernize China's
system and capacity for governance, and to pursue reform in a more systematic,
holistic, and coordinated way.”'™ The CPC Constitution incorporates the goal of
governmental reform as an obligation of the CPC in the organization of the state and
state power,” and the assertion of its soft power globally.!®® It is to the CPC rather
than to the state that the military is to look to leadership.”®” And it is to the CPC
Constitution, rather than to the State Constitution, that the CPC orders its own self-
discipline and imposes obligations respecting the assertion of political authority.
“The Party must constantly strengthen its ability to purify, improve, reform, and
excel itself"1?® To that end a comprehensive approach to discipline and inspection
is required—one which is political in origin but with implications for the operation
of the state and the use of state authority to enhance political discipline of the political
community represenied by the CPC itself. That is a critical concept of the
overarching principle of CPC political authority: “[t]he Congress holds that the
leadership of the Communist Party of China is the most essential attribute of
socialism with Chinese characteristics, and the greatest strength of this system; the
Party exercises overall leadership over all areas of endeavor in every part of the
country.”® The State Constitution will be amended to reflect these normative
political choices embedded into the political constitution of the vanguard Party.?® Tt

Party Constitution is revised accordingly to provide important guidance for us to
better understand the new historic juncture in China's development and its
particular features in the current stage and to further advance the cause of the Party
and the country.

194 Id .

195 Jd (“We shall give play to the decisive role of market forces in resource allocation and ensure
the government plays its role better; advance supply-side structural reform; establish a system of socialist
rule of law with Chinese characteristics; advance extensive, multifevel, and insfitutionatized development
of consultative democracy.™).

1% i

¥ fd. (“The inclusion of these statements will help ensure the Party's absohite leadership over the
people's armed forces, modernize national defensc and the military, promote ethnic unity, and develop an
open economy of higher standards,”),

19 Jd, (“Party must firmly exercise self-supervision and practice strict self-governance in every
respéct; strengthen the Party's long-term governance capacity and its advanced nature and purity; and take
enhancing its political building as the overarching principle and make comprehensive cfforts to ensure
that the Party's political work is stressed, ideology is strengthened, organizations are consolidated, conduct
is improved, discipline is maintained, institutional development is always emphasized, and the fight
against corruption keeps going.”).

199 Id.

2% Mo Fihong, Executive Vice President of the Constitutional Law Socicty of the Chinese Law
Society noted: “If a major change does not have a constitutional basis, the continuity and authority of the
constitution will be hurt. But the constitution is not rigid and constant, it needs to adapt to the evolving
reality. The reform of the supervision system advances orderly under the leadership of the party, we cannot
say it is not in conformity with the objective of the constitution because the constitution itself as the
fundamental faw of the state must meet the policy requirement of the party. It could scem as rigid to assert

that a supervision organ cannot be set if the constitution is not revised.” BEHRE - &, TBCE, M

FE=AERBEBEEELRE Mo Jihong, Interview of Southern Weekly: Three aspects of the
interpretation of the draft law: the constitution, the administrative law, the ¢riminal complaint law], Source
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will serve as the basis for the expression of social consultative democracy in which
the United Front Parties, representing the full range of the institutional organization
of political power can function within a government. ‘That government will practice
endogenous democracy through the mechanism of the mass line, under the guidance
of the vanguard party (whose ideological norms guides all decisions).

And it is in that process of translation from the exercise of political discretion
bounded by the CPC Basic Line to its implementation in concrete form through the
State Constitution that lies the complex and rich interplay of the CPC, state and
individuals, especially those intellectuals who seek to ensure conformity of political
and state constitution with the principles of the Basic Line.®" These will likely

‘include the transposition of the political principle of discipline of state and CPC
officials.?? In a sense the extent of this transposition from CPC to State Constitution
guided by the 19 CPC Congress documents is already taking place. Chinese
authorities are setting the stage through public commentaries published on the State

website of Chinese Academy of Social Science, Institie of Law, available at
hitp://www.iolaw.org.cn/showNews.aspx?id=61936. .

Wi Spe, g, REBEZRMEBAY B ARREFEZEE [Hao Dayoan, fmprove the
Implementation of the Constitution (Dec. 7, 2017)}, . htp-//www.gstheory.cn/politics/2017-
12/07/c_1122{714914.btm.

M oo g, MM : BREREL , FEEBUERL [Liv Songshan: The Development of
Supervision Law, Should Not Amend the Constitution], http://www.aisixiang.com/data/107157-2. htmi
(“The Supervision Law is a reform legislation which means there are much uncertainties about it. We
should focus on the lawmaking process of the supervision law instcad of revising the constitution. We
shall give play to the adaptability, inclusiveness, explapatory ability and expansibility of the constitution
and fit the National Supervision Committee into the People’s Congress System which is included in the
constitution now. There are spaces for explanation and inclusiveness in Article 2, Article 3, and Article
62 of the Constitution.”); Zhiwei Tong: On "The State Supervision Law Legistation Need Further
Improvement” ERUERY EMEHAA H7E English Transtation and Original Chinese Version,
Law at the End of the Day (Nov. 14, 2017), http:/ficbackerblog.blogspot.com/2017/ lllzhiwci-ton'é—on-
state-supervision-law.html; FEHIEL : B S Rk i R A8 U 938 T R R B % Qin Qianhong,
Some Thoughts on the Constitutional Design of National Supervision System Reform, (Jan. 3, 2018,
available at http://www.aisixiang com/data/107631 . html.
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Constitution 2® and in the Communique of the 2™ Plenum of the 19® CPC
Congress.?® :

CONCLUSION

For those who looked for an expansion of the authority and autonomy of the
state constitution within Chinese constitutionalism, the 19" CPC Congress Report
confirms a downshifting from that objective. But that downshifting does not produce
a diminution of constitutionalism. The opposite appears to be true. It is just that
constituent power continues to be driven by and institutionalized within the political
constitution of the CPC rather than the administrative constitution of the state.
Within that complex, the greatest challenge for the New Era will lie in the further
development of the relationship between the CPC and its Basic Line. These, at any
rate, are what may be suggested by the references to the constitution in the 19" CPC
Congress Report. The conclusions are tentative. They are meant to suggest possible
trajectories. The next five years may better reveal the contours of the development
of Chinese constitutionalism. If this 19% CPC Congress Report is any guide, then
that development points to greater deviation rather than closer convergence with
Western constitutional traditions.  Yet at the same time, it appears to suggest a
convergence between the democratic ideals and practices of global enterprises in the
West—complex overlapping systems lead by a collective (as a board of directors)
and subject to a charter that vests substantial discretion that is bounded only by clear
but broad constraints that all members of the vanguard (and especially the leading
collective) are bound to comply (Leninist fiduciary duty or fidelity to the Basic Line
mandates)®® It is to the divergences between Chinese and Western public law

5 )y thanks to Flora Sapio for this insight. Five official commentaries may be found at AKBH#

ISR - REBUATECEERFMT — ARPEIRNEGTABE P2 &R [People’s
Daity Commentator: Constitutional Amendments Must Be Processed According to Law - On the Spirit of
Studying and Implementing the Second Plenary Session of the 19th Central Committee] (Jan. 24, 2018),

http://www.xinhuanet.com/2018-01/24/¢_1122310285 htm. CFRFEERAZE. RBThESF2
L2708 N EXLENEANAEHNEALRED , FARILAERDREPL AT
FRRGERRERT, REENEENERASNEE, MUEARBRNRE , 8287

B FABNRETFARIEREZ 3. ) [“The procedure is the beginning of the rule of law. The
Second Plenary Session of the 19th Central Committee of the CPC stressed: As a major political activity
and a major legislative activity related to the overall sitvation, the revision of the Constitution must be
conducted strictly in accordance with the law under the centralized and unified leadership of the Party
Central Committee. This not only respects the constitution and the law of the legislature, but also draws
lessons from past legislative experiences as well as makes the will of the party and the people better
reflected in the constitution.™]

0 e MERFRE+FNETLBRAE RS ESWAR, (2018 F 1 A 19 BHRENT

BE A EBRER &P RS ESWER ) [COMMUNIQUE OF THE SECOND PLENARY SESSION OF
THE 19TH CENTRAL COMMITTEE OF THE COMMUNIST PARTY OF CHINA, (Adopted by the Second Plenary
Session of the 19th Central Commitiee of the Communist Party of China on January 19, 2018)] available
http//www.xinhuanet com/politics/2018-01/19/c_1122286278 htm.

205 CHANG AND LAW, supra note 59, at 18 (“Whichever of these views one finds most persuasive, it
should be obvious that China offers an interesting and important test case for competing definitions of
core eoncepts.”™).
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theories and the growing convergence between Chinese and Western private law
constitutionalism that one should turn one’s attention.






