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Abstract: In 2013, over a thousand workers were killed when the
Rana Plaga factory building collapsed in Bangladesh, one honsing several
garment factories producing goods for global consumer markets. The collapse,
and its consequences, exposed both the complex interweaving of national
law, international standards, and private governance standards that together
miight be nndersiood as a transnational legal order that has some effects on
business bebavior. This essay engages in a close examination of the Rana
DPlaza factory buslding collapse and its affermath as the starfing point for
theorizing systemicity in the emerging interlocking systems of national,
private and international governance orders. Ar one level, the governance
architectures around the Rana Plaza building collapse suggests bits and
pieces of governance and lawmaking that may point to the development of
distinct governance orders that bump into each other serendipitonsly. Yet it
is also possible to theorize systemacity from out of these bits, pieces, and
bumps that may suggest the nature and forms that are emerging as a distinct

 class of transnational legal order. Starting from the governance response to
the Rana Plaza building collapse facts, this aviicle examines the way that

the collective actions of states, international organizations, enterprises, civil
soctety, and affected gronps evidence a robust transnational legal order. That
transnational order has a normative structure, operationalizes a legal
process, and struciures a  framework  within  which international
organizations, and state and non-state private actors strive toward butlding
functional coberence within  formally polycentric  governance orders.

Alternatively, Rana Plaza night suggest polycentric governance ordering or
the new face of old bierarchical relations between developed and developing
states. The essay concludes that the reality of the context in which governance
arises may continue to defy a single robust theorization. Theories may be
chasing fasts, but the complexity of the legal ordering reflected in the arc of

*Larry Catd Backer is W. Richard and Mary Eshelman Faculty Scholar Professor of Law and
International Affairs, Pennsylvania State University. My thanks to my reseasch assistant, Angelo
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the story of the Runa Plaza factory building collapse also snggest that facts
ymay soon turn on and reshape theory.
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L. INTRODUCTION

On Aptil 24, 2015, high level representatives of the governments of the United
States and the Buropean Union released a statement marking the second anniversaty
of the “tragic collapse of the Rana Plaza building in Dhaka, Bangladesh, that claimed
over 1,100 lives and injured many morze . .. mourning those who lost their lives and
remain mindful of the difficult struggle for those who survived.” [t was one of
several statements issued by powerful global actors to mark this event, and the train
of consequences that followed? In stark contrast, the office of the Bangladesh

1. Press Release, Office of the United States Trade Representative, Joint Statement on the
Anniversary of Rana Plaza Building Collapse in Bangladesh {(Apr. 2015}, https:/ /ustr.gov/about-
us/policy-offices/press-oftice/press-releases /2015 /april fioint-statement-anniversary-rana. The Joint
Statement was released in the names of U.S. Secretary of State John Kerry; High Representative of the
European Union for Foreign Affairs and Secutity Policy Federica Mogherini; U.S. Secretary of Labor
Thomas Ii. Petez; EU Commissioner for Hmployment, Social Affairs, Skills and Labour Mobility
Matianne Thyssen; U.S. Trade Representative Michacl Froman; BEU Commissionet for Trade Cecilia
Malmstrom; 1.8, Agency for International Development Acting Administrator Alfonso B. Lenhards;
and EU Commissioner in charge of International Cooperation and Development Neven Mimica. Id

2. Among them were those from NGOs, see, a.g., Statement by the Clean Clothes Campaign on
the second anniversary of the Rana Plaza disaster (Apr. 24, 2015), https:/ /www.cleanclothes.org
Jnews/2015/04/24/ statement—by—thc_clean—ciothes-campa.ign-on—thc-second—a.nniversaty-ofﬂrhe—rana
-plaza-disastet; see also Buropean Patliament resolution of 29 Apr. 2015 on the second anniversary of
the Rana Plaza building coilapse and progress of the Bangladesh Sustainability. Compact
(2015/2589(RSE)),  hitp:// www.eutopatl.europa.eu/sides/ gctDoc.do?typeZTA&reference:P8-TA-
2015-0175&anguage=EN&ting=P8-RC-2015-0363.
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Prime Minister speat the day tesponding to criticisms of the way in which her
government had allocated and spent funds earmarked for the victims of that factory
collapse and their families.?

Yet the U.S.-EU Joint Statement did mote than commemorate. Its object was
not merely to mourn the loss of life in the daily business of global trade along
complex supply and production chains. Rather, the Joint Statement served as a
celebration, a commemoration, of the triumph of a new sort of multilateral
governance architecture, one in which the state, or at least a small state like
Bangladesh,* would now share responsibility for governing its own territoties with
others. '

In the aftermath of the Rana Plaza collapse, the European Union, the
United States and the International Labor Ospanization (ILO) joined with
Bangladesh (“The Partners”) to undertake a series. of significant
commitments to fostet respect for fundamental labor rights and ensure
wotker safety and health in the garment sector. The Partners announced
the Sustainability Compact for Bangladesh — a statement of principles and
commitments designed to bting about a lasting ttansformation in the
sector.’ :

That shating, howevet, did not merely involve the states that represented the
largest enterprises which soutces garments from much smaller entetprises within
Bangladesh. It also involved a host of other actors—entetprises, NGOS, labor
organizations, and international public and private actors, in distinct and complex
ways.b

The collapse, then, exposed not just the structural weakness of the Rana Plaza
factory building, but also the structural weaknesses of traditional ways of
understanding and invoking fegulatory authority. But how? The collapse, and its
consequences, then, might be undetstood as uncovering the complex interweaving
of national law, international standards, and ptivate governance standards that
together might be undetstood as a transnational legal order that produces effects on

3. PMO Trashes TIB Repott on Rana Plaza Assistance, THE NEWS TODAY, Apr. 24, 2015,
hetp:/ /www.newstoday.com.bd/index.phproption=details&news_id=24092938&date=2015-04-24
(“Distnissing Transpa-rency International Bangladeshs (TIB’s) report that claimed Tk 108 crore
mobilised in the prime minister’s aid fund to distribute among Rana plaza victims remains unused, the
Prime Minister’s Office (PMO) on Thursday said thete is no fund in the pame of Rana Plaza, reports
UNB. “T'would like to cleatly say thete is/was no fund in the name of Rana Plaza in the Prime Minister’s
Office. There are two funds of the honorable Prime Minister-one is Relief and Welfare Fund and
another is Discretionary Fund,” said PMO Director General-4 Kabir Bin Aawar. He said this while
addressing a press conference to clarify TIB’s vetsion on the fund of Rana Plaza victims held at the
PMO.Y). '

4. 'The policy and structural issues for law and state systems ate considered further in Tarry
Catd Backer, Eonomic Glabalization Ascendant: Fonr Perspectives on the Emerging ldeology of the State in the New
Global Order, 17(1) BERKELEY LA RAZA 1.). 141-68 (2006).

5.. Press Release, Office of the United States Trade Representative, suprz note 1.

6. The Buropean Parliament Joint Motion provided a clear window on the web of regulatory
soutces and constraints within which Bangladesh now finds itself as actor and object. See European
Patliament resolution of 29 Aps. 2015, s#pra note 2.
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business behavior, and on the regulatoty activity of states both within and beyond
its botders” Ot it might be understood as a reflection of patterns of rough
consensus around the logic of the societal systems in which even states now
operate.® Or it might be undetstood to serve as a disciplinaty and socialization
technique, a means of managing and gap filling among communities of states.
This essay uses the citcumstances of the Rana Plaza factory building collapse
and its aftermath as the starting point for an examination of possibilides of
generalizing theory from cirewmstances. The connection between theory and fact tends to
be dynamic at best, and substantially disconnected at wotst. It can be distorted as
much at the micro level from an obsessive examination through the generalized
imph'cationé of data—a cancerous self-referencing empiticism that reduces theory to
algorithm—as it can be the victim of an inverted cause and effect at the macro level,
in which theoty is used instrumentally to make facts, that is when theory becomes
pohities. Yet in our culture, one marked by elite-dtiven mass mobilization societies,
theory can serve both qualitative and quanttative driven instrumentalism by

offering a cohetent structure within which the reality around us can be ordered,

either around a central concept ot insight, or around nothing at all.
Indeed, the natrative of the Rana Plaza factory building collapse does offer a

framework fot connecting realities on the ground to the construction of theoty that

is around it. Such a theoty would have to be dynamic, in the sense that it must
recognize in the tather complex realities that is the Rana Plaza factory building
collapse, a temporal sequence of governance agrangements. Alternatively, efforts at

theotizing the regulatory constructions built on the foundation of the Rana Plaza -

Building collapse might suggest a caution in that theoty building and a reminder that
the relationship between facts and theotry might neither be invatiably vertically
arranged ot, thus arranged, invatiably placing theory above facts on the ground.

If theotization is possible, might a better theotization of Rana Plaza lie with
Transnational Legal Otder (TLO) theory? It is possible that one might view Rana
Plaza as evidence of the crystallization of the emergence of a transnational legal
order governing business behavior. That transnational order has a normative
structure, operationalizes a legal process, and structures a framework within which
international otganizations, and state and non-state ptivate actors sttive toward
building functional cohetence within formally polycentic govetnance orders. It
assesses the operation of a notmative order that can be viewed in terms of norms
that affect the understanding of actors of their legal obligations by consideting how
different norm systems—state law, international standards, and ptivaie govetnance

7. See TRANSNATIONAL LEGAL ORDERS (Tetence C. Halliday & Gregory Shaffer eds.,
TRANSNATIONAL LEGAL ORDERS (Cambtidge Usiv. Press, 2015).

8. See GRALF-PETER CAILIESS AND PEER ZUMBANSEN, ROUGH CONSENSUS AND RUNNING
CODE: A THEORY OF TRANSNATIONAL PRIVATE LAW 134-52 (Oxford, 2010).

9. Ses, eg, Robert Wai, Transnational Public Law and Pripate Ordering in a Contested Global Society, 46
Harv, INF'L LJ. 471 (2005). :
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standards-——intermesh?? in shaping the expectations of businesses and their counsel
of their legal obligations. And in intermeshing, constitute yet another and potentially
distinct legal or governance order or orders. That might be done by grounding
analysis in not only a seties of contingent citcumstances (transnational business
activity, activist responses, or different forms of norm building) but also from out
of precipitating events (such as catastrophes). It is that combination that leads to
the interaction of these various standards to shape transnational legal norms that
can be viewed as a form of legal order in a world otherwise lacking centralized legal
law-making and law-applying institutions as conventionally conceived at the
national level. Two alternative possibilities are considered as well. First, it may be
possible to see in Rana Plaza confirmation of the emergence of transnational dis-
order or un-ordering. Alternatively, still, one can see in Rana Plaza a confirmation
of the wotkings of the traditional and conventional state-law system and its ability
to embrace changing circumstances without losing its internal coherence.

After this introduction, Part I focuses on the events leading up through and
then past the collapse of the Rana Plaza factory building on April 24, 2013. The
catastrophe is used, in a sense, as a lure to attract the conventional and emerging
governance actors and then to consider how they behave (in the production of
governance objects) with the lure and each other. Part IIT then seeks to extract a
theoty out of the context of the stotry of the Rana Plaza factory building collapse.
Does Rana Plaza fit comfortably or uncomfortably into the narrative of TLO, and
its implications for TLO theory? Does Rana Plaza instead suggest the possibility of
disordered order, which is of order without a center as an alternative perspective?
And lastly, does Rana Plaza still fit comfortably into traditional narratives of state-
law system, or point to something considerably more radical?

II. TRANSNATIONAL OR POLYCENTRIC LEGAL ORDERING IN CONTEXT: THE
RANA PLAZA FACTORY BUILDING COLLAPSE

While law and governance systems struggle to define themselves, and the
extent of their authority to order the complexities of the social order, new systems
of governance emerge in response to events-——crystalizing moments—that catalyze
institutional and mass movements with regulatory ot governance effects. One such
event centered on the operation of a multi-factory building in the subutbs of the
Bangladeshi capital that collapsed in 2013, killing over a thousand wotkers. The
Rana Plaza factory building collapse may nicely illustrate the complex and perhaps
disotdeted nature of law and governance making within and beyond any single class
of individual or institutional actor to manage ot order. And, perhaps ironically, it
may also suggest the ways in which order is atising out of disorder, but an order
that follows its own logic rather than the authotitative ideologies of state ot private
or popular power arranged neatly within clusters of governance asserting

+ 10, See Gunther Teubner, Seff Constitutionalizing TNCs?: On the Linkage of “Private” and “Public”
Corporate Codes of Conduct, 18 IND. J. GLOBAL LEGAL S1UD. 617 (2011).
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communities. An examination of the Rana Plaza factory building collapse from the
perspective of its consequences to the established ordet of law and governancé
within which the building and its factories were operated, might provide a way of
teasing out some of the characteristics of norm making. The Rana Plaza factory
building collapse, then, will serve as bait that attracts those norm making and
enforcing creatures that may be drawn to its scent. Having observed them and their
characteristics in this section, the possibilities of generalizing observed behaviors
into theoty (which one?) is considered next. ‘

By the 21s century, garment production, directly and indirectly sourced,
became a significant element of Bangladesh’s industrial production.!’ Much
economic activity in Bangladesh fevolves around maintaining Bangladesh’s
competitive advantages for souscing garments within global production chains. By
April 2013, the town of Savar, in Bangladesh, became an important center for
garment factory operation.!? Savar had seen a substantial growth in the construction
of these multi-story and multi-factory buildings since the 1990s.13 “Savar land values
soared as new factorles hutriedly opened to meet the new Western demand.”*
"These buildings were pattitioned and rented out amonga numbet of businesses that
operated factories within these factory buildings.1s Most of these factories produced
clothing, an industry that accounted for much of Bangladesh’s recent growth and
much of its employment.!6 The garments were produced cither directly for global
retailers ot were sometimes subcontracted from local manufacturers subcontracting
work, with or without authorization.’”

11, See Satah Labowitz and Dorothée Baumana-Pauly, BUSINESS AS USUAL IS NOT AND
OPTION: SUPPLY CHAINS AND SOURCING AFTER RANA PLAZA 12-16 (NYU Stern Center for
Business and Human Rights) (Apr. 2014), hep:// wrww.stern.ayu.edu/sites/ default/ files /assets
/documents/con_047408.pdf; 4 2014), http:// wrww.stern.nyu.edu/ sites/default/files /assets
/documents/con_047408.pdf; Cf. Sarah Labowitz and Dorothée Baumann-Pauly, BEYOND THE T1P
OF THE ICEBERG: BANGLADESH'S FORGOTTEN APPAREL WORKERS {NYU Stern Center for Business
and  Human  Rights), (Dec. 2015),  Thep:// people.stern.nyu.edu/twadhwa/bangladesh
/downloads/beyond_the_tip_of_the_iceberg report.pdf. :

12, Sabir Mustafa & Shyadul Islam, Profide: Rana Plaga owner Mobammad Sobe! Rana, BBC NEWS
ONLINE, May 3, 2013, http://www.bbc.com/ news/world-asia-22366454. (“During the 1990s Savar
became a sought-after place to locate factories and acquite land fot homes, because of its proximity to
Dhaka. In the rush, illegal land-grabbing became rife.”)

13.  Id (“During the 1990s Savar became a sought-after place to locate factoties and acquite
land for homes, because of its proximity to Dhaka.”).

14,  Jim Yatdley, The Most Hated Man in Bangladash: Toppled from a Shady Eimpire, N.Y . TIMES, Apr,
30, 2013, http://www.nytimes.com/2013/05/01/world/asia/ bangladesh-garment-industry-reliant-
on-flimsy-oversight htmlPpagewanted=all. N

15. CBS/Justine Redman, Inside a Bangladesh Garment Factory, CBS News,
http:/ /www.cbsnews.com /pictutes/ z'nside—a—bangiadesh—garment—factory/ 10/.

16.  Amy Yee, Two years after Bangladesh factory coliapse; struggle to set things right, WASH. POST, ApE.
23, 2015, http:/ /www.sashingtonpost.com/world/asia_pacific /bangiadesh-garment-industry-pushes-
to-meet-deadlines-on-safety-standards /2015/04/22/ b72ca9f0-e87b-11e4-8581-633c536add4b
_stoty.html. (It accounts for 80 percent of Bangladesh’s exports and has propelled annual economic
growth of 6 percent in recent yeats.”).

17.  Jason Motlagh, A Year After Rana Plaza: What Hasn’t Changed Since The Bangladesh Factory
Collapse, WASH. POST, Apr. 18, 2014, http:/ /wrw washingtonpost.com/ opinions/a-year-after-rana-
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Among the factory building complexes in Savar was an eight-floor garment
factory building known as the Rana Plaza.1® It had been built during the previous
decade and housed a number of independent factories under a vatiety of
arrangements. The building was said to have been built on swampy ground.?
Government regulation of buildings, structural inspections, and monitoring before
2013 had been a complicated business with a substantial gap between formal
regulation and administrative practice and enforcement.? It was not uncommon for
building plans filed with the government not to match the building actually built,
and buildings erected before 2000 might not have architectural drawings at all.?!
There were allegations of substantial irregulatities in the construction and approval
of the Rana Plaza factory building itself.22 '

The owner of the building was Mohammed Sohel Rana, by 2013 in his mid-
30s.2> Mr. Rana had a colorful histoty, as a student activist, and then an associate of
powerful politicians and political parties.2* As a consequence, there wete rumors
that suggested that Mr. Rana’s acquisition of the Rana Plaza property might have
been tinged with illegality®> and that Mr. Rana also participated in some illegal

plaza-what-hasnt-changed-since-the-bangiadesh-factoty-collapse /2014/04/18/9206f266-c1c3-11e3-
b195-dd0c1174052¢_storyhtml. (“A top garment producer admitted to me that unauthorized
subcontracting temains standard practice across the industry. With so many variables threatening to
disrupt production — political violence, strikes, electrical breakdowns —- he still farms out some work
to meet deadlines.”). '

18.  Factory Collapse in Bangladesh, Institute for Global Labour and Human Rights, Rana
Piaza: A Look Back and Forward, (Apr. 24, 2014), http:/ /www.globallabourtights.otg/alerts/rana-
plaza-bangladesh-anniversaty-a-look-back-and-forward.

19.  See Alex Magdaleno, Bangladesh Charges 18 People in Connection With Deadly Factory
Collapse, MASHABLE, July 16, 2014, http://mashable.com/2014/07/16/tana-plaza-charges-
bangladesh/.

20.  Seg eg, Jim Yardley, After Disaster, Bangladesh Tags in Politing Itr Maze of Factories, N.Y. TIMES,
July 2, 2013, hitp://www.nytimes.com/2013/07/03 /wotld/ asia/bangladeshi-inspectots-struggle-to-
avert-a-new-factory-disaster.html, (“Critics often blame this lack of repuiation on Dhaka’s development
authotity, known as Rajuk. Last week, the authority’s dizector told members of Bangladesh’s Parliarnent
that roughly 8,000 buildings in Dhaka, the national capital, lacked required approvals or violated
consttuction codes. In a later intetview, the authority’s chief engineer blamed patt of the ptoblem on
manpower: Rajuk has only 40 inspectors to oversee a million structures in Dhaka.”)

21, Id

22.  Syed Zain Al-Mahmood and Luke Harding, Bangladeshi garment factory death toll rises as owner
arrested on border, THE GUARDIAN, Apr. 28, 2013, http:/ /www.theprardian.com/wotld /2013 /apz/28
/bangladesh-garment-factory-collapse-owner-held. (“Rana’s influential political contacts allowed him
to circumvent the rules and to get rich. He reportedly bought several government-owned properties at
a discount and in 2010 constructed Rana Plaza on the site of a poad. The building was supposed to be
five stoties high; Rana added an extra three. Two local engineers and the mayor —a political ally — signed
off on the project.”).

23, Mustafa & Islam, supra note 12,

24, Id

25, I (“Rabindranath Sarkar, owner of a building adjacent to Rana Plaza, told the BBC that
the Jand had otiginally been acquired jointly in his name and that of Sohet Rana’s father, Abdul Khaiek.
‘But Sohel Ranz and his family grabbed the land forcibly and built the building even though it was
bought in my name,” Mr, Satkar claimed.”).
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activities.26 “And pethaps no one wielded power mote brazenly than Sohel Rana.
He traveled by motorcycle, as untouchable as a mafia don, trailed by his own biket
gang.”’?" Mr. Rana’s alleged conduct and practices may not have been abetrational.?
Mr. Rana, however, did not own the businesses operating within the Rana
Plaza building, By April 2013, some 3,639 workers toiled in five factories housed in
the Rana Plaza building 2 Most of the workers were women working a standard
shift of between 13 to 14 ¥ hours statting usually about 8:00 a.m.3 Many of these
workers laboted on some of the floors of the building that had been added after
initial construction, which had been added with permission of local officials.?!
Officials later suggested that these approvals might have been unauthorized.?? That
would not have been unusual: it had been reported in the Western ptess that
“[bjuilding codes are often unenforced, regulatory oversight is flimsy and the men
wielding power often travel with armed guards.™? Othets reported
Rana Plaza had numerous illegal floors built on a hopelessly weak structure.
Tts construction materials were of extremely poor quality, and giant
vibrating generators had been placed on several floots to keep the power
on and the sewing machines running duting the city’s regular power cuts.*
The factories in the Rana Plaza building did not operate for their own
account—ithat is they did not manufactute garments for the retail markets. Most
produced a variety of garments for about forty global retailers. The apparel

26.  Id (“The 35-yeas-old Mr. Rana has been described in the local media as the atrchetypal
Bangladeshi muscleman, known locally as a ‘mastan,’ ot neighbourhood heavy. His power, influence
and money came from providing muscle to local politicians. ‘He is known as a thug, a gangster in the
area,” Firoz Kabir, chairman of the Savar sub-disttict council, told the BBC. He declined to give details.
The allegations against Mr. Rana have not heen verified by the BBC, and he cannot be teached in
custody for comment.”). :

27.  Jim Yardley, The Most Hated Man in Bangladesh: Topphed from a Shady Empire; N.Y. TIMES, Apt.
30, 2013, htp// www.nytimes.com/2013 /05/01/wotld/asia/ bangladcshmgarmeﬂtuindustrymrelia.nt-
on-flimsy-oversight html?pagewanted=all.

28, See Rutna Paul, Bangladesh garment factories intimidate workers over snions — growp, REUTERS, Feb.
6, 2014, hep:// wrww.reuters.com/article/2014/02/06/ bangladesh—labour—r_ightsﬂidUSLSNOLB‘J
PU20140206. (“Some union organizets said they were beaten up, and others said they had lost their
jobs ot had beea forced to resign. Factory owners sometimes used local gangsters to threaten or attack
workers outside the wotkplace, including at their homes, they said,” quoting 2 2014 Human Rights
Watch Report based on interviews of 47 workess in 21 factories).

99, Factory Collapse in Bangladesh, Institute for Global Fabour and Human Rights, Rana
Plaza: A Look Back and Forward (Apt. 24, 2014), htp:/ Jwrwrw.globallabourrights.otg/alerts /rana-
plazaﬁbangladesh—armivcrsary—a—look—back~and—forward.

30. Id (“Bighty percent of the wotkets wete young women, 18, 19, 20 years of age. Their
standard shift was 13 to 14 ¥ hours, from 8:00 a.m. to 9:00 ot 10:30 p.m., toiling 90 to 100 hours a
week with just two days off 2 month.”). ‘ '

31.  Magdaleno, supra note 19.

32, Id (“Of those breached codes, Bhattachajee noted that municipal officials gave permission
to add extra floors in the Rana Plaza factory without the authority to do so,” quoting Pranab Kumat
Bhattachajee, a spokesman for the Anti-Corruption Commission).

33.  Yardley, sapra note 27.

34,  Tansy Hiskins, Refiing the Rana Plaza factory collapse: a bistory of cities in 50 buildings, day 22,
THE GUARDIAN, Apr. 23, 2015, http: / /wrvwar.theguardian.com/ cities /2015 Japs/23/ rana-plaza-
factory-collapse-history-cities-50-buildings.
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companies included some of the largest and most well-known brands in North
Ametica and Europe.33 The factory ownets thus stood somewhere in the middle of
global supply chains for those products (above the farmers and the manufacturers
of cloth) but either at the same level or below distrdbutors, transport compariies and
warehouses, all of which occupied spaces on the supply chain below that of the
retailers on whose behalf these efforts were ultimately undertaken 3¢ The owner of
the Rana Plaza building occupied a position not directly within the supply chain but
at a level that might be viewed as equivalent to that of the factory owners in his
building. '

Many of the apparel retailers operated through sometimes complex systems
of oversight of operations down their supply chains.>’ These generally took one of
two main forms. The first projects behavior and conduct standards onto factory
operatots that have been developed ot form part of the terms of the relationship
between downstream manufacturers, like the factories operating in the Rana Plaza
building, and the global apparel entetprises who hire them. These terms and
conditions are usually wtitten into suppliet codes of conduct or similar instruments
that form patt of the atrangements between manufacturer and apparel retailers.?8
The substantive elements of supplier codes of conduct generally treat issues of legal
compliance, and beyond that of ethical conduct, labor standards and practices,
environmental practices, human tights, and community relations.? Indeed, to some

35.  Id. These included United Colots of Benetton (Italy), Cato Fashions {U.S.), Ascena Retail
Group (U.S); Auchan (France); Matalan (UK); Adler Modemitkte (Germany); Grabalok /Store Twenty
One (UK); Giildenpfennig {Germany); Kids for Fashion (Germany); Manifattura Corona (Ltaly); NKD
Deutschland GmbH (Germany); PWT (Texman) (Denmark); Yes Zee Fssenza (Italy); JCPenney (U.S.);
Carrefour (France); - Asda (UK); Bonmarché (UK); C&A (Dutch/German); El Corte Ingles (Spain);
Inditex (Spain); LPP S.A. (Poland); Kik {German); Mango (Spain); Mascot (Denmark); VF Corporation
(U.8); Camaicu (France); N Brown Group (UK); Premier Clothing (UK); Primark (UK); Walmart
(U.S); Loblaw (Canada); and The Children’s Place (U.S).

36.  “The businesses that, directly ot indirectly, provide the goods or services used by a company
form its supply chain” Fédération des Experts Comptables Buropéens {FEE), Position Paper,
“Assurance  for. a- Sustainable Supply Chain® June 2005, pp. 4 (L1,
http:/ /www.fee.be/images/publications/sustainability/FEE_DP_Assurance for_a_Sustainable_Sup
ply._Chain_050630620051934.pdf.

37.  Discussed in Latry Catd Backet, Economic Globatization and the Rise of Efficient Systems of Global
Private Law Making: Wal-Mart as Clobal Legislator, 33 CONN. L. REV. 1739-84 (2007).

38.  The Fédétation des Experts Comptables Eutopéens defines 4 supplier code of conduct as
“a statement by a company of the principles underlying the conduct of its business. Ordinarily, it will
be designed to ensute compliance with televant laws and regulations but may he morte stringent than
those in somne jurisdictions. A code may be intended for use only within a company or for application
by its suppliers as well, with or without modification. In some instznces, 2 supplier code of conduct
may exist without there being a direct counterpart within the company.” Fédération des Experts
Comptables Européens (FEE), Position Papet, “Assurance for a Sustainable Supply Chain” (June,
2005), spra note 36 at pp. 9,9 30.

39, Thaus, for example, Wal-Mart’s Standards for Suppliers Manuel provides: “[Tlhese
Standards for Suppliers are Walmart’s minimum expectations of Suppliers and their Pactoties for the
ethical treatment of wotkers, wotkplace safety, environmental responsibility, and apptoptiate business
practices. Suppliers meet these standards by upholding human rights and creating an ethical and
sustainable supply chain.” Wal-Matt Stores, Inc., Responsible Sourcing, Standards for Suppliers Manuel
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extent, supplier codes harmonize practices across jurisdictions and may Inpose
standards in addition to those required by local law.*? Most supplier codes also
include provisions telated to worker health and safety, Wal-Matt’s supplicr code*!
provides in patt that “[sjuppliers must obtain valid construction approvals as
required by applicable law. If the local law does not provide for such approvals, a
certification by a Wal-Matt—approved third-party civil ot structural engineer that the
facility is structurally sound must be obtained.”*?

Supplier codes can affect companies with no direct telation to the
multinational enterptise. Wal-Mart, for example, defines suppliers to include “all
manufacturing, subcontracting, packaging, packing matetials facilities, and fresh
product facilities.”* Subcontractors of suppliets, however, may sometimes be
difficult to police, even when supplier codes formally reach down to control the
relationships between suppliers and their subcontractors down the supply chain.*
Multinational cotporations continue to adjust their supplier codes to develop
stronget monitoting and sanctions mechanisms to protect against subcontracting4°
That problem is sometimes resolved by monitoting suppliet efforts at subcontractor
enforcement. Alternatively, and especially where suppliers are themselves latge
multinational enterptises, it is sometimes the case that compantes at the middle level
of supply chains may also produce their own supply chains effective against the

(Apr. 2014),  pp. 2, hutp://cdn.corporate.walmatt.com /d1/7e/ee6i5cBI42£69ad4183
bc0683771/standards-for-suppliets-manual pdf.

40.  Wal-Matt, for example, forbids overtime in excess of generally applicable law even when
such may be approved by local governments. Likewise, suppliers may aot initiate work from home
programs without the prior approval of Wal-Matt. See Wal-Mart Stores, Inc., Responsible Sourcing,
Standards for Suppliers Manuel, sypra note 39 at § 3.A.4 & 5 (Labor hours), pp. 6-7.

41, For a discussion of Wal-Mart’s supplier code, see Haley Revak, Note: Corporate Codes of
Conduct: Binding Contract or Ideal Pablicity?, 63 HASTINGS LJ. 1645, 1648-52 (2012). http://www
Jhastingslawjournal.org/ wp-content/uploads /2014/03/Revak-63.6.pdf. '

42, Wal-Mart Stores, Inc., Responsible Sourcing, Standatds for Suppliers Manuel, supra note 39
§ 7.B.2 (Health & Safety; Permits and Designs), pp. 13. Special rules were provided for fire safety
training for suppliets in Pakistan and Bangladesh. Id. at § 7.H.1.a, pp. 17.

43, Id at 37 (definiton of Supplier).

44, See MARY JANE BOLLE, CONG. RESEARCH SERV., 7-5700 R43085, BANGLADESH
APPAREL FACTORY COLLAPSE: BACKGROUND IN BRIEF 5-6, (Jan. 10, 2014), htp:/ /fas.org/sgp
[crs/row/R43085.pdf. As Labowitz and Banmann-Pauly note: '

Wotkers in this part of the sectot are especially vulnerable because they are invisible to

regulatots and their employers operate on such slim margins that they cannot invest in even

basic safety equipment ot ptocedures. Small, under-resourced factories must rely on iabot-
intensive production methods rather than making capital invesuments in machines and
processes that improve efficlency. They also undercut larger, more compliant factoties on
price. Informal factoties do not pay taxes, submit to regulation, ot bear the costs of labot
tights compliance.
See SARAH LABOWITZ &AND DOROTHEE BAUMANN-PAULY, BEYOND THE TP OF THE 1ICEBERG:
BANGLADESH'S FORGOTTEN APPAREL WORKERS, s#pra note 11 at23.

45.  Wal-Mart noted on its website that “jujnauthorized subconiracting coptinues to be an issue
actoss the plobal supply chain. Because of this, we implemented policies in 2013 to address
unauthorized subcontracting by Walmart suppliers. This includes any undisclosed subcontracting, with
ot without the supplier’s knowledge” WalMart’s Standards for Suppliers (May 8, 2015),
http://corpotate.walmart.com/ global-responsibility/ ethical-sourcing/standards-for-suppliets.
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entities from which they contract.®® That may be necessaty because corporate
supplier codes might sometimes effectively reach only to the direct relationship
between company and supplier. Though issues of coordination are possible, most
supplier codes tend generally to permit harmonization.

Beyond normative standards, company supplier codes of conduct also provide
mechanisms for monitoring, technical assistance, investigation and sanctions. At
their most efficient, they function effectively as the law of the supply chain

promulgated through the ultimate purchasing entity and enforced by them.

Compliance is usually understood as a training and auditing function and is written
into the terms of the arrangement between the multinational corporation and its
suppliers.#” Compliance auditing is sometimes subcontracted to third parties
eatetprises specializing in supplier code auditing.*® Suppliers who fail to conform
to the supplier conduct codes may be disciplined, up to and including loss of the
supplier relationship.#? These are matters handled internally for the most part. While
it is possible that such supplier codes might be enforced in courts among the parties
to them, U.S. courts have so far refused to extend their protections to third parties,
especially workers.5

The second also projects conduct standards onto factory operators. But in this
case the standards are developed or certified by third party entities. The Ethical
Training Initiative offers a base code of conduct for suppliers.®! The Fair Labor
Association offets a code tatgeting wotkplace conduct.5? These organizations both
develop and monitor (and cettify) compliance with their standards of conduct. In
that way they provide an arm’s length assurance of compliance.’® International

standards might be used as a substitute for supplier codes of as a supplement. By

2013, there were a substantial number of important public codes as well. These

46.  Foxconnis a good example. On the one hand, it is obligated under the Apple Inc. suppliet
code of conduct for all of its operations linked to the manufacture of Apple Inc. products in its plants.
Simultaneously, Foxconn has its own supplier code of conduct which it enforces against its own
suppliers down its supply chain.

47.  Revak, supra note 41 at 1652-54.

48.  Wai-Mart, Responsible Sourcing Audit Process, http://cotporate.walmart.com/ global-
responsibility/ ethical-sourcing/standards-for-suppliets.

49.  Wal-Matt provides, for example, that its “[s]tandards paraliel the audit standards Walmatrt
uses to measure how well Suppliers are meeting requirements. If a Supplier’s factory fails to meet the
Standards, it must take cortective action to imptrove its performance ot the factory will not be permitted
to supply meschandise to Walmart,”” Wal-Mart Stores, Inc, Responsible Sourcing, Standards for
Supplicrs Manuel, rpre note 39 at 2.

50.  See Doe ». WalMart Stores, Tne., 572 F.3d 677 (9th Cir. 2009).

51.  Ethical Ttading Initative Base Code, Ethical Trading Initiative Respect for workers
wotldwide, http:/ /www.ethicaltrade.otg/eti-base-code.

52. Fair Labor Association Wotkplace Code of Conduct, Fair Labor Association,
http:/ /www.fairlabor.otg/ our-work/about_us_code-of-_conduct_el.htm.

53.  Discussed in Larry Catd Backer, Transwational Corporations’ Outward Epression of Inward Self
Constitntion: The Enforcement of Human Rights by Apple, Ine., 20 IND. J. GLOBAL LEGAL STUD. 805-879
(2013).
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included notably the ten principles of the U.N. Global Compact,’* and the United
Nations Guiding Principles for Business and Human Rights.? The latter developed
an architecture of human rights due diligence® for companies to implement in
monitoting their behavior and those of their downstream supply chain partners
based on the so-called International Bill of Human Rights.*”

Though the factories operating in the Rana Plaza building were local
enterprises, and in the first instance subject to the laws of Bangladesh, and in
addition, to their contractual and societal obligations under arrangements with their
customers (principally' multinational enterprises in the garment sector), their
operation might also be tinged with legal and policy obligations under public
intetnational governance regimes. Bangladesh has been a member of the
International Labor Organization (ILO) since 1972 and ratified seven of the cight
ILO conventions.58 Bangladesh was party to thirty bilateral investment treaties,? all
but six of which were in foree.% Many contain “most favored nation” provisions,!
and some include provisions that effectively could internationalize Bangladeshi
national law to the extent it might come within coverage of the BIT.52

On Tuesday, April 23, 2013, it was reported that 2 number of cracks had
appeated in the Rana Plaza building.63 “The building had been evacuated . . . but
the wortkers had then been otdered back to work.”®* It is not clear what was dope
about those teports, but it was clear that on the morning of Wednesday, April 24,
2013, many of the factoty workers were aware of the cracks. They gathered outside
the Rana Plaza building befote the 8.00 A.M. starting time for wotk and refused to

54, UN. Global Cornpact, The Ten Principles,
https:// www.unglobalcompact.org/AboutTheGC /TheTenPrinciples/index.html.

55, U.N. Office of the High Commissioner for Human Rights, Guiding Principles on Business
and Human Rights (Geneva and New York, 201 1), http://www.ohchr.otg/Documents
/Publications/ GuidingPrinciplesBusinessHR_EN pdf.

56, Id at gy 17-21.

57.  Id 2ty 12 (“[Ujnderstood, at a minimum, as those expressed in the International Bill of
Human Rights and the principles concerning fundamental rights set out in the International Labour
Organization’s Declatation on Fundamental Principles and Rights at Work.™).

58. BOLLE, sspre note 44 at 3.

50.  See UN. UNCTAD Iavestment Policy Hub, Bangladesh, http://investmentpolicyhub
unctad.org/IA/CountryBits /16. (including most major Buropean countties, China, the United States
and Canada).

60.  Among the BITs signed but not enforced were those with Denmatk, North Korea,
Pakistan, Tutkey, United Arab Emirates and Vietnam. See id. '

61. Seg,  eg, UX . Bangladesh BIT, http:// investmentpolicyhub.unctad.org/
Download/TreatyPile/277.

62.  ‘'Thus, for example, the U.S. Bangladesh BIT provides that the “treatment, protection and
secutity of investment shall be in accordance with applicable. National iaws, and shall in no case be less
than that tequired by international law.” Treaty Between The United States Of America And The
People’s Republic Of Bangladesh Concerning The Reciprocal Encouragement And Protection Of
Tnvestment, U.S.-Bangl Signed Mar. 12, 1986; Entered into Force July 25, 1989, Art. 10, § 3,
hitp:// investmentpolicybub,unctad.org/Download [ TreatyFile/278,

‘ 63. Id

64.  Human Rights Watch, Wotld Repott 2014: Bangladesh (Labor Rights and Conditions of

Workers), http:/ /weww.htw.org/wotld-report/ 2014/ country-chapters/ bangladesh?page=2.
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enter.® It was reported that “3,639 workers refused to enter the eight-story Rana
Plaza factory building because there were large and dangerous cracks in the factory
walls. The owner . . . brought paid gang members to beat the women and men
workers, hitting them with sticks to force them to go into the factory.” Others
reported that “Rana confidently insisted the building was safe, despite the discovery
of ominous cracks. He told 3,200 wotkers employed by five garment companies
that they had nothing to worty about and should return to their jobs. ‘The building
has minor damage. There is nothing setious,” he insisted. Tt will stand for a hundted
years.”’67 Sdll others reported that they were told that if they did not enter the
building they would receive no wages for the month.68 In any event, by around 8:00
AM., most workers had entered the building and begun their shift. At 8.45 AM., it
was tepotted that power went out in the building and a number of internal
genetators kicked in, adding substandally to the vibration of machinery in the
building. “Almost immediately the wotkers felt the eight-stoty building begin to
move, and heard a loud explosion as the building collapsed, pancaking downward,
killing 1,137 workers.”6? _

A number of events followed the collapse of the Rana Plaza factory building.
Bangladesh moved almost immediately to personalize the collapse within the
petsons of the owner of the building and the factory owners. Mohammed Sohel
Rana fled but was caught attempting to ctoss into India.’”® He was arrested and
abandoned by the political and economic elites within which they operated.” In
addition, the owner and the managing ditector of one of the largest factories within
the Rana Plaza building were also atrested, along with two engineers tied to the
design of the building;7? Rana’s wife and cousin were arrested as well.”> Rana was

65.  Hiskins, s#pra note 34.

66.  Factory Collapse in Bangladesh, Institute for Global Labour and Human Rights, Rana
Plaza: A Look Back and Forward, spra note 18.

67.  Syed Zain Al-Mahmood and Luke Harding, Bangladeshi garment factory death toll rises as owner
arrested on border, THE GUARDIAN, Apr. 28, 2013 http://www.theguagdian.com/world/2013 /apr/28
/bangladesh-garment-factory-collapse-owner-held.

68.  Id “Another devastated mother, Atgina, says her 18-year-old daughter, Rubina, was told if
she didn’t show up for work that day then she would not be paid for the month. She had only been
working there for four months before she died.” Hiskins, s#prez note 34.

69.  INSTITUTE FOR GLOBAL LABOR AND HUMAN RIGHTS, supre note 18 at 6.

70,  Syed Zain Al-Mahmood and Luke Harding, Bangladeshi garment factory death toll vises as owner
arrested on border, THE GUARDIAN, Apr. 28, 2013, http://www.theguardian com/wotld/2013/apt
/28 /bangladesh-garment-factory-collapse-owner-held.

71.  Mustafa & Islam, ssprz note 12. (“Mohammad Sohel Rana, the owner of the building, is
desperately trying to prove he was pot to blame for the disaster on 24 Apil, which cost more than 500
lives, But given his background - and the alleged history of Rana Plaza itself - he has found little
sympathy among local Bangladeshis or the media. Even the governing Awami League (AL), with which .
he has been closely linked, has distanced itself from him.”).

72.  Bangladesh factory owners and building engineers arrested, THE GUARDIAN, Apr. 27, 2013,
bttp:/ /www.theguardian.com/wotld/2013/apt/ 27 /bangladesh-factory-owners-engineers-atrested.

73.  Syed Zane Al-Mahmood and Shelly Banjo, Engineers Detained in Bangladesh Disaster, THE
WATL, STREET JOURNAL, Apr, 28, 2013, http://www.wsj.com/articles/SB100014241278873244
74004578445991168551584. Others reported the agrest of Mr. Rana’s father,
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eventually charged in two proceedings, one for violation of building codes in
constructing Rana Plaza,7* and the other for loss of life.”s Additional factory owners
wese soon attested as well, and the Bangladesh Prime Minister otdered the arrests
of all of the five factoty owners in addition to Mr. Rana.7é Efforts were made to
confiscate Mr. Rana’s property along with that of the factory owners.”” Eventually
forty-one people were charged with murder, including Mt. Rana, his patents, the
factoty owners, a aumbet of officials.”® But the wheels of justice grind slowly and
by May 2016, local courts were still attempting to set 2 hearing date.””

Developed states also reacted. The U.S. initially sought to manage the event
by encouraging private entetprises to take the lead.?0 In subsequent hearings shortly
theteafter before Congress, State Department officials contextualized the Rana
Plaza collapse, along with the then recent Tazreen factory fire,8! as examples of the
challenges that remain for the steady improvement of conditions in Bangladesh 2
But the U.S. soon took mote public actions, suspending its generalized system of
preferences (GSP) with Bangladesh, which wete in any case soon to expire,?? and
with respect to which “[glarment products were not included under the GSP

74, Tyler McCall, Building Ouner fo be Charged in Rana Plaga Collapse, FASHIONISTA, July 15, 2014,
http:// fashionista.com/2014/07/ tana—plaza-ownermcharged. Eventually an additional seventeen
people wese charged as well. Id
' 75. Bail for Rana DPlaga  Owmer, 'THE DALY STAR, Mar. 24, 2014,
http:/ /www.thedailystas.net/ bail-for-rana-plaza-owner-16994. :

76.  Ai-Mahmood & Banjo, s#pra note 73.

77.  Bangladesh Court Orders Confiscation of Building Ouwner’s Assets, BLOOMBERG BUSINESS,
http:/ /www.bloomberg.com /news/atticles/2013-04-28/ banglaclesh-arrests—ranaéplaza-owner—as—ﬁreﬁ
breaks-oui-in-rabble.

78.  Juylfikar Ali Manik and Nida Najar, Bangladesh Police Charge 47 With Murder Over Rana Plaza
Collgpse, N.Y, 'TIMES, June 1, 2015, http:/ /werw.nytimes.com/2015 /06/02/wosld/asia/bangladesh-
rana-plaza-musder-charges.html?_r=0.

79.  Ses Sanaul Tslam 'Tipu, Charge Framing in Rana Plaga Collapse Case on Jane 13, DHAKA
TRIBUNE, May 15, 2016, http:/ Jwwrw.dhakatribune.com/ bangladesh /2016 /may/15/charge-framing-
rana-plaza-collapse-case-june-13.

80.  John R. Crook, US. Government Responds To Poor Working Conditions In Bangladesh's Garment
Industry, 107 AM. J. INT’L L. 936, 937 (2013) (“The State Department strongly urged U.S. buyets o
coordinate efforts wich each other and with the Govetnment of Bangladesh and the Bangladesh
Garment Manufacturers & Expotters Association (BGMEA), as well 2s civil society and labor groups,
on factoty safety and fite initiatives, incleding bhelping pay for independent safety and fige inspectors.”).

81.  Anis Ahmed & Ruma Paul, More than 100 die in garment factory fire, the deadliest in Bangladesh’s
history, THE CHRISTIAN SCIENCE MONITOR (Nov. 25, 2012), hitp:// www.csmonitot.com/Wotld
/Latest-News-Wires/2012/1125 /More-than-1 00-die—in~ga.tment—factory—ﬁre—the—deadliest—in—
Bangladesh-s-history.

82.  Lubor Isswes in Bangladesh, Flearing Before the 5. Comm. on Foreign Relations, 113th Cong. 1 (2013)
(statement of Robert O. Blake, Assistaat Sectetary, Bureau of South and Central Asian Affairs, U.S,
State Department), http:/ Jwrorw.state.gov/p/sca/tls/ rmks/2013/210347 htm.

83, See, g, US Joaves ont Bangladesh from GSP, THE DALY STAR, Aug. 11, 2015,
http:/ /www.thedailystar.net/ country/bangladesh-left-out-gsp-125146 {*“Obama suspended
‘Bangladesh from GSP in June 2013 based on Bangladesh’s failure to meet statutory eligibility
requizernents related to worket rights. After two industrial disasters — Tazeeen Fashions fire and Rana
Plaza building collapse, the US suspended GSP for Bangladesh in June 2013, citing sedous
shortcomings in labour rights and workplace safety.”).
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scheme to the U.S. market when it used to enjoy the GSP.”8 The U.S. then
immediately began to renegotiate their terms.?> The object was to use the GSP as
leverage to induce legal reform in Bangladesh %6 an action that had been initiated
even before the Rana Plaza factory collapse.?” And indeed, prior to the building
collapse the Bangladeshi government had argued that it had been making changes
to its domestic legal order to satisfy the demand that it reflect international
standards.8 That leverage was used continuously through 2015 to induce
Bangladesh to effectuate a number of substantial changes to its domestic legal order
and to the administration of laws within the national territory.8?

That leverage also was presented to the Bangladesh government in the form
of an “action plan.”’%0 The BEutopean Union intervened more directly. It “launched
a joint initiative for improving conditions for workers in Bangladeshi garment

84.  DBL Group fo set wp §100m garment fatory in Etbiopia, THE DAILY STAR, May 27, 2016,
http:/ /www.thedallystar.net/business /dbl-group-set-100m-garment-factoty-ethiopia-1229974. See also
Fmbassy of Bangladesh in the United States, US. - Bangladesh Trade Facts,
http:/ /www.bdembassyusa.otg/uploads /US%20-%20BD%20trade.pdf. But note that the natute of
globalization appeats to permit Bangladeshi workets to be moved to factories built in other developing
states that may enjoy enhanced trade preferences from the U.S. See DBL Group to sef up 8100m garment
Sfactory in Bbiopia. 1d,

85. Mike Godfrey, US Withdraws GSP Bensfits from Bangladesh, Tax-News.com (July 3, 2013),
http:/ /wrw.tax-news.com/news/US_Withdraws_GSP_Benefits_From_Bangladesh 61276 html.

86.  Rezanl Karim, US wants fo know measures taken on GSP action plan, THE FINANCIAL EXPRESS
(Oct. 21, 2013), http:/ /print.thefinancialexpress-bd.com/old/index.php?ref
=MjBMTBIMEIMTNIMV8yXzE4N2QwINA. (““The United States is very interested in working with
the government of Bangladesh to restore GSP benefits at the eatliest appropriate time based on
progress made to address the items in the action plari as this plan communicates actions the USG
encourages the government of Bangladesh to take in order to form a basis for reinstating benefits,” the
letter also said.”).

87..  See US Suspends Bangladesh from Trade Preference Scheme, 17(24) Bridges (4 July 2013)
(International Centre for Trade and Sustainable Development), http://www.ictsd.org/bridges-
news/bridges/news/us-suspends-bangladesh-from-trade-preference-scheme. “The Office of the U.S.
Trade Representative launched a teview of Bangladesh’s GSP eligibility following a 2007 petition by
the AFL-CIO labor union, which charged that the status of labor rights in Bangladesh warranted
limitation, suspension or temoval.” Ses alio USTR To Suspend Trade Preforences For Bangladesh Over Worker
Rights, INSIDE U.S, TRADE’S WORLD TRADE ONLINE (June 27, 2013), http://insidetrade.com/inside-
us-trade/ustr-suspend-trade-preferences-bangladesh-over-worker-tights.

88.  US Suspends Bangladesh from Trade Preference Scheme, supra note 87. (“The developing country
has already enacted some measures to respond to international pressures for industry reform, such as
raising the minimum wage for patment wotkets and allowing trade unions to be formed without the
ptiot consent of factory ownets, and is curtently considering additional modifications to its labour
laws.™). :
8%, S  laves owt Bangladesh  from  GSP, THE DALY STAR, Avwg. 11, 2015
bttp:/ fwrwrw.thedailystar.net/ country/bangladesh-left-out-gsp-125146 (“An interagency review led by
the United States Trade Representative (USTR) had eatlier concluded that while Bangladesh made
ptogress over the last year to address fire and building safety issues in the garment sector, further
ptogress is needed. But, furthet progress is needed to get back the generalised system of preferences,
the USTR said.”).

90.  Crook, supra note 80 at 939, (“The Bangladesh Action Plan 2013 cited in the July 2013 U.S.
joint statement includes detafled proposals for reforms in government inspections for labot, fire and
building standards; the ready-made garments (RMG) /knitwear sector; export processing zones; and the
shrimp processing sectot’™).
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factoties. . . . The Sustainability Compact seeks to improve labour, health and safety
conditions for wotkers, as well as to encourage responsible behaviour by businesses
in the ready-made garment industry in the South Asian country.” This
Sustainability Compact,” represented a means through which the Huropean Union,
the International Laboutr Organization, multinational enterprises and civil society
would, together with the government on Bangladesh, negotiate changes to the
Bangladesh domestic legal otder and its administration, to remedy the problems
conttibuting to the factory collapse to the satisfaction of all of these parties.”? The
United States associated itself with this effort.*

A year after the collapse, and in the wake of these well publicized activities,
whatever the extent of theit success, the Bangladeshi garment sector continued to
thrive.9 Initially, however, thete was much finger pointing. “Spanish department
store El Corte Ingles SA confirmed its clothes wete being produced at one of the
factories in the building and said it had relied on a safety audit that had cleared the
factory. It blamed the collapse on the failute of local authorities to monitot building
safety.”%¢ The finger pointing was made more complicated because the audits were
conducted by a third party monitoring NGOs set up for this purpose.”” There
appears little evidence that any of the brands used the human rights due diligence
framework of the U.N. Guiding Principles for Business and Human Rights, though

01.  Press Release: EU Trade Commissioner De Gucht launches Global Sustainability Compact
in response to Bangladesh tragedy, Brussels, 8 July 2013, http:/ / earopa.eu/rapid/press-release_IP-13-
667_en.htm.

92,  Discussed below at text and notes, se¢ énfra p. 27 and note 194. The official title of this effort
was the “Compact for Continuous Improvements in Labour Rights and Factory Safety in the Ready-
Made Garment and Knitwear Industry in Bangladesh.”

93. Id

94,  Crook, supra note 80, at 938,

95, Bditorial Board, One Year Affer Rana Plaga, N.Y. 'TIMES, Apr. 27, 2014, hutp:/ /www
.nytimes.com/2014/04/28/ opinion/ one—yearwaftcr—rana—piaza.httnl?_r:0. (“After Rana Plaza,
Bangladeshi workers and officials feared that Western retailers would stop doing business in the country
because of outrage from consumets. That would have put millions of people out of work. It didr’t
happen. Bangiadesh’s clothing exports jumped 16 percent, to $23.9 billion, in the 12 months that ended
in Match from the petiod a year eariier.” Id, citing to Suman Saha, Garment Exports Show Resilience,
THE DALY STAR, Apr. 23, 2014, htp:// www.thedailystar.net/ garment-exposts-show-resilience-
21162). See also Ibrahim Hossain Ovi, Appars! export fo US sees 4.30% rise, DHAKA TRIBUNE (May 10,
2016), hep:/ /wrarw.dhakatribune.com/business/2016/may/ 10/appatel-export-us-sees-430-rise  (“In
every meeting, the buyers are talking over the compliance issues, which already have seen a remarkable
progress, but they did not increase the prices of products, szid Nasir. The positive things are that the
buyers’ confidence has been restored, he added. After the suspension of GSP ot Generalized System
of Preferences, it was feared that export to the US market, the single largest export destination of
Bangladeshi products, especially apparel items, will see a shatp decline.”). SHIFT has used the database
to consult with companies whose disclosure appears in the database for conformity to the UNGP.

96. AL-MAHMOOD & BANJO, s#pra note 73.

97.  Id (“The factory had passed an audit by the Business Social Compliance Initiative, 2
monitoring group set up by the Brussels-based Foreign Trade Association, which is supposed 1o
‘monitot and improve the social and labor conditions of the supplier companies,” a spokeswoman said.
Local authorities are responsible for the safety of the infrastructure of industrial buildings, she said.”}.
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many did engage in some fortns of managing the conduct of their suppliers.”® In
any case, these enterprises might have been right to be cautious. On April 23, 2015,
a lawsuit was filed in the federal district court for the District of Columbia against
Bangladesh, JC Penny Cotporation, The Children’s Place and Wal-Mart Stores, Inc.,
seeking damages for wrongful death and negligence.”® Other suits have been filed
in other states as well.100

But in the face of well publicized protests in developed states and the
appearance of interest by developed states to become involved in the matter, most
of the stakeholders whose governance structures might have been implicated in the
collapse began working togethet in a variety of combinations. “In the tumultuous
months following the collapsc at Rana Plaza, the brands that had been
manufacturing there were under tremendous public pressure to take action.”19 The
companies and allied stakeholders representing the bulk of those affected divided
into two camps, mostly along regional lines, the Alliance for Bangladesh Wortker
Safety!® and the Accord on Fite and Building Safety in Bangladesh 193 Tn addition,
some soutcing companies have sought to intervene directly through their own

98.  There are 2 number of emerging procedute frameworks that seek to implement the human
tights due diligence responsibilities in the UN. Guiding Principles. Among the mote well known of
these is the Human Rights Reporting and Assurance Framewotks Inidative (RAFE). S22 SHIFT Human
Rights Reporting and Assutance Frameworks Initiative (RAFD,
http:/ /www.shiftproject.org/project/human-tights-reporting-and-assurance-frameworks-initiative-
rafi. In March 2016 RAFI faunched a UNGP Reporting database o provide a database of cotpotate
reporting under the UN Guiding Prnciples. See SHIFT, UNGP Reporting Database,
hup:/ /www.ungpreporting.otg/reportingdatabase /.

99. . Abdur Rabaman v. JC Penny Corp., Inc, ot &l, No. 15- 619 (D.D.C. filed Apr. 23, 2015),
http:/ /pdfserver.amlaw.com/ nlj/Rahaman%20Rana%20Plaza%20complaint.pdf.

100.  In the V.5, seq eg, Abdur Rabaman v. JC Penny Corp, Inc, e al, CA No. N15C-07-174
(Super. Ct. Del)) (dismissing the case for failure to meet the Bangladeshi statute of Hmitations May
2016). See generally, Maria Halkias, WalMart, J.C. Penney and Children’s Place ined by victims of 2013
Bapgladesh  factory  eollgpre,  THE  DAILAS  MORNING NEWS, Apr. 27, 2015,
http:/ /bizbeatblog.dallasnews.com/2015 /04 / wal-tnatt-j-c-penney-and-childrens-place-sued-by-
victims-of-2013-bangladesh-factoty-collapse.html/; Nick Rummell, Refaifers Swed over 2013 Building
Collapss,  COURTHOUSE  NEWS  SERVICE  (July 24, 2015, 843 AM  PST),
http:/ /www.coutthousenews.com/2015/07/24/ retailers-sued-over-2013-building-collapse.htm,  In
Canada, see, e.g., Arat Rana Das et al. v. George Weston Ltd. Et al Coutt File CV-15-52662800CP Fresh
as Amended Statement of Claim (Ontatio Supetior Court of Justice, filed Apsdl 22, 2015),
http:/ /www.rochongenova.com/ Fresh-as-Amended-Statemnent-of-Claim-filed-November-5-2015
-pdf. See Hollie Shaw, Clasr action suit secks §2 Billion from Loblaw, Joe Fresh over 2013 Bangladesh garment

Jactory collapse, FINANCIAL POST, Apr. 30, 2015, http://business.financialpost.com/news/ retail-
marketing/ clags-action-suit-seeks-2-billion-from-loblaw-joe-fresh-over-201 3-bangladesh-garment-
factory-collapse.

101, Lydia DePills, Two Years Ago, 1,129 People Died in 2 Bangladesh Factory Collapse. The Problems
Still Haven't Been Fixed, WASH. POST, Apr. 23, 2015, http://www.washingtonpost.com/blogs
/wonkblog/wp/2015/04/23 /two-years-ago-1 129-people-died-in-a-bangladesh-factoty-collapse-the-
problems-sgll-havent-been-fixed/.

102, About the Alliance for Bangladesh Worker Safety, Alliance for Bangladesh Worker Safety,
http:/ /wwrw bangladeshworkersafety.org/who-we-are/about-the-alliance.

103, Accord on Fire and Building Safety in Bangladesh, http://bangladeshaccord.org/.



28 UC Irvine Journal of International, Transnational, and Comparative Law [Vol 1:11

programs with suppliers.10* While these programs ate aimed at suppliers with a
direct connection to multinational enterprise membets, they appear as yet to do litde
to reach the more opaque system of subcontracting factories established around
Bangladesh,10

The Alliance for Bangladesh Worker Safety (the “Alliance”) is the project of

North Ametican multinational entetprises, the establishment of which was

announced on July 10, 2013.1% The Alliance was formed by a group of North
Ametican appatel companies and retailers,'’” numbeting twenty-eight in July
2015.168 The Alliance operates through a Member Agreement,!” and associated

104.  Syed Zain Al-Mahmood, AMiance Sets Plan io Finance Bangladesh Factory Upgrades, WALL ST.
J, Dec. 5, 2014, http:/ /wrerw.wsj.com/ articles / alliance—sets—plan-to—ﬁnance—bangladeshwfactory—
upgrades-1417791607. :

105.  DePillis, spra note 101. (“Bven if they do fix the factoties where they have contracts,
howevet, they may not reach the whole industry. Although the government has registered only about
3,400 factoties, Sarah Labowitz, director of the Center for Business and Human Rights at New York
University, has estimated that there are closer to 6,000—msany of them smaller buildings that
subcontract with the larger companies when big orders come in.”).

106. 'The Alliance for Bangladesh Worker Safety: Statement of Purpose by Leaders of the
Alliance for Bangladesh Worker Safety, July 10, 2013, htep: / [wrww bangladeshwotkersafety.org/ files
/CEO-Letter-7.9-CR-11pm.pdf (includes list of original membexs).

107.  “The Alliance was otganized through the Bipartisan Policy Center (BPC) with discussions
convened and chaited by former U.S. Senate Majority Leader George Mitchell (D-ME) and former U.S.
Senator Olympia Snowe (R-ME), . ... [involving] apparel industey companies and stakeholdets including:
the U.S. and Bangladeshi governments; policymakers; NGOs; members of civil society; and organized
labor. ¢ About Alliance for Bangladesh Worker Safety, http:// www.bangladeshwotkersafety.org/who-
we-are/about-the-alliance.

108.  About Alliance for Bangladesh Wotker Safety, http:// www.bangladeshworkersafety.org
/who-we-are/membershipflang=en. These included: Asiela and Associates International ELC; Bon
Worth; Canadian Tite Corporation, Limited; Cartet’s Inc.; The Children’s Place Retail Stores Inc.;
Costco Whalesale Cotporation; Fruit of the Loom, Inc; Gap Inc; Giant Tiger; Hudson’s Bay
Company; IFG Cotp.; Intradeco Apparel; J.C. Penney Company Inc.; Jordache Entesprises, Inc; The
Just Group; Kate Spade & Company; Kohl’s Department Stotes; L. L. Bean Inc.; M. Hidary & Company
Inc.; Macy’s; Nine West Holdings, Inc.; Nordstrom Inc; Public Clothing Company; Sears Holdings
Corportation; Tatget Corporation; VF Corpotation; and Wal-Matt Stores, Inc.; YM Inc, In addition, the
Alliance inchudes a number of suppotting associations: American Apparel & Footweat Assodation,
BRAC, Canadian Apparel Federation, National Retail Federation, Retail Council of Canada, Retail
Industry Leaders Association, and United States Association of Importers of Textiles & Apparel. “Li
& Fung, a majos Hong Kong-based soutcing company which does business with many members of the
Alliance, will serve in an advisory capacity.” Id The original membership in 2013 was seventeen. Sez
Press Release, Alliance of Leading Retailers in Notth America Join Forces in Comptehensive, Five-
Year Commitment to Improve Factory Safety Conditions for Workers in Bangladesh. (July 10, 2013),
http:/ /www.proewswite.com/ news-releases /aliiance-of-leading-retailers-in-north-america-joins-
forces—in—cdmprehensive—ﬁveéyear—comnﬁtment—to—improve—factory—safety—conditions-for—workersﬁinw
bangladesh-214897421 hunl. (“including list of founding companies.”). '

109, Alliance Membership Agreement, http: / /Www.bangiadeshworkersafety.org/ files
/Alliance-Membet-Agreement-FINAL.pdf.



2016] Are Supply Chains Transnational 1 egal Orders? 29

bylaws.!1¢ Membetship in the Alliance is binding, as between the Members and the
otganization over the course of 2 member’s five year commitment.1#!

The Membership Agreement committed member companies to a set of
specific goals. Fitst, each was to conttibute to a Wotker Safety Fund (WSFEF) to
underwrite factor based fire and building safety initiatives applicable to factoties
from which member company soutces products.'!? The WSF provides support for
mandatory fire and building safety training, assessments of fite and building safety
inspections and audits, coordination of readiness efforts among members, and the
maintenance of personal wotker safety and empowerment hotlines.1!? Membets
might also conttibute to an Affordable Capital for Building Safety (ACBS) fund. 14
Factory owners within their respective supply chains would be able to seek loans
from funds donated of their donating Member.

Second, Alliance members would wotk to create Worker Participation
Committees in all Alliance member factoties to encourage worker reporting of fire
and safety violations.!’> WPC would be audited to ensure their independence and
the democratic election of its membets.!16 Membets would develop systems for
ensuting anonymous reporting.11? Third, members will ensure that workers and
managers in factories manufacturing for Alliance Members underpo training for fire

110. Bylaws of ‘The Alliance for DBangladesh  Wotker  Safety, Inc,
http:/ /www.bangladeshworkersafety.org/ files / Alliance-Bylaws-FINAL.pdf. The Member Agreement
was amended twice. See Member Agreement Amendment I (Apr. 14, 2014) htip://www
Dbangladeshwotkersafety.otg/files/ Alliance-Member-Agreement-Amendment-1.pdf. (“Members shall
require that the Factories they work with respect the tight of a wotker to tefuse wotk if he/she has 2
reasonable justification to believe that a safety situation presents an imminent and setious danger to
his/her life, and that such worker shall be protected from undue consequences, in accordance with the
relevant ILO Conventions and Bangladeshi Law”); See Member Agreement Amendment 2 (Oct. 1,
2014y, - htp:/ /www.bangladeshworkersafety.org/files/ Alliance-Member-Agreement-Amendment-2
-pdf (identification of factories approved for production, Cotrective Action Plan for factories failing
inspection; follow up inspections).

11, Alliance  FAQ, . http://www.bangladeshworkersafety.otg/en/who-we-are/faq
(“Membership to the Alliance is a five-yeat commitment - and the agteement and its terms that are
legally binding on all of its Members. The Alliance Board of Directors — chaited by an Independent
Director — has the authority to seek binding arbitration against any Member who does not satisfy its
obligations under the agreement, and to publicly expel them for failute to abide by othet commitments
set forth in the Membets Agteement.”).

112, Alliance Membership Agreement, wprz note 109, at §2.2. Conttibutions were based on a
tiered fee structure tied to Member soutcing activity in Bangladesh. The goal was to eventually raise
about $50 million from members, Membets might also make in kind contributions within their own
supply chains, 4. at §2.3. )

113, Id at §2.2(b). A 10% teserve fund was to be established to suppott temporarily displaced
workers due to Factory remediation efforts under the programs.

114, Id at§2.3.1.

115, Id at§3.2.

116, Id at §4.2.biv,

117, Id ac §3.1,
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and building safety.!!® The Alliance would also develop a uniform fite and safety
training curticulum!!® to review and approve qualified trainers.1%

Fourth, the Alliance agreed to establish 2 common standard for assessing fire
and building safety, “based on existing protocols and initiatives, and that meets ot
exceeds local legal requirements’”1?! This Alliance Fire and Building Safety-
Standards would be made public and applied to all buildings in which Members’
products ate sourced.!? But some NGOS have criticized the looser resulting
standards, especially as compared to those from other groups of multinationals!®

Fifth, the Alliance Fire and Building Safety would be applied by independent
Qualified Inspectots,?* in accordance with a process developed by the Alliance.12>
"The immediate objective was to ensure that all factoties in Bangladesh that soutce
for Members would be inspected by July 10, 2014.226 So called at-risk factories
would be given an opportunity to remediate, ot in the worst cases, repoited to the
government for shut down.!?’ Lastly, the Alliance Members would be committed
to a program of transpatency,!? and to prohibit unauthorized subcontracting.!? By
the time of its first annual teport, the Alliance was able to list progress on most
objectives.!% But NGOs monitoring NGOs continue to criticize members of the
Alliance for their failure to effectively police subcontraciing policies and trules. 13

118. Id at§4.1.

119.  Id ar§4.2.

120. 14

121, Idat§5.1.

122, Id at§52.

123, See Clean Clothes Campaign, Comparison: The Accord on Lire and Building Safsty in Bangladesh
and the Gap/Walmart schems (Oct. 7, 2013), https:// wwrw.cleanclothes.org/resources /background
/comparison-safety-accord-and-the-gap-walmatt-scheme.

124.  Alliance Membership Agreement, sapra note 109, at § 6.1,

125.  Id at§6.2.

126, Id at§6.2(c).

127, Har§6.2

128, Idat§7.

129, Id at§8,

130.  Alliance for Bangladesh Worker Safety, Protecting the Lives and Livelhoods of
Bangladesh’s Garment Workers: First Annual Report of the Alliance for Bangladesh Worker Safety
(uly 2014), hup:// werw.bangladeshwotkersafety.org/files/201 4-annual-report/ Alliance%20Annuval
%620Repott,%202014.pdf. The Report noted that all 587 Alliance member factories had been inspected
ander the new standards, and 10 faétoties fully ot partally closed, with an additional 50% of inspected
factories in remediation. It also noted that over 1 million workets had been trained in basic fire safety.
The Alliance Report explained that $100 milkon had been committed to affordable capital loans
programs, and $5 million raised to support displaced workers, for which 1,000 workers had been
compensated, Id at § 7.

131, See Michelle Chan, This is What Goes Into Your Cheap T-Shirt, THE NATION (June 6, 2016),
http:/ /www.thenation.com/ article/ this—is'—what-gocs—into«your—cheap{ﬁhjxt/ (“There are also
repotted cases of Walmart subcontractors actvely flouting pro-wotker reforms. Among Bangladeshi
Walmart supply-chain workets, despite recently implemented overtime rules, most interviewees
‘considered overtime wage rates to be at the discretion of the employer—suggesting widespread
itregularity in overtime remunetation paid.™).
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The Accord on Fire and Building Safety in Bangladesh (the “Accord™), like
the Alliance, was formed to aid in fire and building safety and inspections.?2 Tt also
was based on a “legally binding agreement between brands and trade unions
designed to work towards a safe and healthy Bangladeshi Ready-Made Garment
Industty,”13} which was entered into on May 15, 2013.13 Like the Alliance, its basic
objectives were built around the creation of an independent inspection program,
public disclosure, the creation of a fund to help factory remediation efforts, the
creation of democratically elected safety and health committees, and worker
empowerment through training programs and the institution of complaint
mechanisms.! The basic goal of the Accotd was to “establish a fire and building
safety program in Bangladesh for a period of five years”136 The objectives wete to
be reached through programs of credible inspections,!37 temediation,!? training,!3
the institution of a complaint process,' and programs of training and
transparency. ! But unlike the Alliance, the "Accord appeared to place more
emphasis on providing supplier incentives through contract tetms between supplier
and global retailer.'¥2 The Accotd is “committed to working with all relevant
stakeholders including members of the Alliance, to ensure a safe and sustainable
Bangladeshi Ready Made Garment industry.”14

The Accord includes a broader membership base than the Alhance with apex
production chain enterprises from Australia, Austtia, Belgium, Canada, Denmark,
Finland, France, Germany, Hong Kong, Ttaly Japan, Nethetlands, Notway, Poland,

132.  Por a discussion oa the Accord, see Benjamin A. Evans, Note, Aeword on Fire and Building
Safety in Bangladesh: An International Response to Bangladesh Labor Conditions, 40 N.C. J. INT’L T.. & COM.
REG. 597 (2015).

133, ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH, http://bangladeshaccord
.org/ (last visited Mar. 27, 2016). Commentators have noted that part of the reason that several of the
latgest U.S. retailers refused to sign onto the Accord was because they objected to the binding nature
of the agreement, and especially its obligations to make payments to help pay for Factoty remediation
and other expenses. The Alliance Membership Agreement is equally binding, but the members are
bound to 2 smaller set of terms. See MARY JANE BOLLE, BANGLADESH APPAREL FACTORY COLLAPSE,
supra note 44, at 10-11,

134, About the Aword, ACCORD ON FIRE AND BUILDING SAFETY TN BANGLADESH,
hitp:/ /bangladeshaccord.org/about/.

135,  BANGLADBESH ACCORD SECRETARIAT, INTRODUCTION TO THE ACCORD ON FIRE AND
BUILDING SAFETY IN BANGLADESH, ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH
(2015), http:/ /bangladeshaccord.org/wp-content/uploads/ Brochure-about-the-Accord.pdf.

136, See Accord on Fite and Building Safety in Bangladesh, May 13, 2013,
http:/ /bangladeshaccotd.otg/wp-content/uploads/2013/10/the_accord.pdf.

137, 14 ar§% 8-11.

138. Id ac§f§ 12-15.

139, Id at ] 16-17.

140.  Id at9 18.

141, Id ar 99 19-20.

142 See, eg, id, 1Y 21-23 (noting at Y 22 “[Plarticipating brands and retailers will negotiate
commercial terms with their suppliers which ensute that it is financially feasible for the factoties to
maintain safe workplaces and comply with upgrade and remediation requirements instituted by the
Safety Inspector.”).

143, Sa Accord, FAQs, http:/ /bangladeshaccord.org/about/ fags/.
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Spain, Sweden, Switzerland, Turkey, United Kingdom, and the 11.8.144 Also, unlike
the Alliance, the Accotrd’s governance structures patallels the tripartite organization
of the TLO (government, labor, and business), with a Steering Commiitee at its head,
comptised of equal representation of signatory companies and trade unions,
presided over by a chair provided by the JLO.M NGOs also patticipate, but

indirectly.14 The Accord tepresents about 190 brands sourcing in over 1600 -

factories employing mose than 2 million wotkets.147 “The Accord is governed by 2
Steering Committee with equal representation of the signatoty companies and trade
unions with a neutral Chair provided by the International Labout Organisation
(ILO).”148 Its bylaws mirror those of the Alliance.1? An Advisory Board, consisting
of representatives of brands and retailers, suppliers, governments, trade unions, and
NGOs was also cteated.!50 Contributions wege assessed on the basis of volume of
business in Bangladesh,15 though there appears to be a greater obligation for
soutcing companies to fund repaits.'? Maximum contributions were set at $500,000
pet year.1%

On the basis of the inspection standards developed and applied by the Accotd,
it was reported that almost 1500 inspections had been made, with more to follow.154
Those inspection standards were developed as part of a common approach
coordinated with Bangladeshi national authorities.155 A numbet of downstream
manufacturers in Bangladesh has been terminated and excluded from participation
in global garment production chains with Accord membets, until it meets the
conditions for requalification.’™ At least within that group of dowastream

144.  See Accoxd, Signatoties, http: 7/ bangladeshaccord.otg/ signatories/.
145,  See Accord, Governance, http: / /bangladeshaccord.org /governance/.

146.  FAQs, ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH, hupi// -

bangladeshaccord.org/ about/fags/.

147.  Progress Overview, ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH, htep://
bangladeshaccord.org/ progress/.

148.  Governance, ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH, hiep:/ /
bangladeshaccord.org/ governance-policies/. :

149.  Accotd on Fire and Building Safety in Bangladesh Regulations, adopted 24 Sept. 2013,
amended 10 July 2014, btip:// bangladeshaccord.org/wp—content/upioads/ Governance-Regulations
pdf. ‘

150. ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH, supra note 149,

151.  FAQs, supra note 146,

152, Id

153.  ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH, spra note 149, at § 24.

154,  Progress overview, supra note 147,

155. BANGLADESH SUSTAINABILITY COMPACT: TECHNICAL STATUS RupPORT, EUROPEAN
UNION 28 (2015), http://trade.ec.europa.cu /doclib/docs/2015/apsil/ tradoc_153390.pdf.

156.  Accord, Terminated Suppliers, htip:// bangladeshaccord.org/ terminated-suppliers/ {“A
terminated factoty may requalify for placement of business by an Accord signatory company after a
period of no less than 24 months from the date of termination.”). See also Accord, Statement on
Termination of Accord Companies’” Business With Young Internatiomal (May 26, 2016),
hitp:// bangladeshaccord.org/wp-content /uploads/1 60524 Tetniination-of-Business-statemnent-
Young~1ntetnational.pd£ (“Accord engineers determined new, immediate, urgent safety comcerns
which necessitated tempotary suspension of production and evacuaton of the building. However, the
factory refused to evacuate the main building in their compound which was deemed to have significant
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manufacturers who participate within Accord member producton chains, the
Accord itself has become a significant regulator of building safety and the most
significant soutce of governance in that respect.157 In addition, the Accord shares
the Alliance’s position on unauthorized subcontracting but appears mote willing to
accept the reality of the practice, providing that all such subtracting artangements
will lead to facilities inspection.!® There is a grudging willingness to work with the
Alliance, though it is clear that the two organizations view themselves as distinct
and competitive.!5? :
Beyond the work of the Accotd and the Alliance, additional orders were
established to govern the issue of compensation—which became known as the
“Arrangement.”1%0 TLike the development of fire and safety standards, the
implementation of programs for the compensation of the victims of the Rana Plaza
factoty building was established through public-private multi-lateral efforts in which
the state of Bangladesh played a diminished role. In September 2013, a Rana Plaza
Coordination Committee!®! was established to administer the “Arrangement.’”162
The Rana Plaza Committee was made up of representatives from the Ministry of
Labout of the Government of Bangladesh, local and international garment

structural issues. The factory further refused to cooperate fully and allow access to Accord engineers to
verify evacuation of the factory.”). Sez alo Accord, Statement on the termination of Accord signatory
companies’ business relations with M-Yew Fashion Ltd, 52, Shahid Tajuddin Ahmed Sharoni,
Mohalkhali, Dhaka, Bangladesh., due to the supplier’s failure to implement workplace safety measures
(May 18, 2016), htip://bangladeshaccotd.otg/wp-content/uploads/160518-Tetmination-of-Business-
statement-M-Yew-Fashion-Ltd.pdf; see alio Accord, Statement on the termination of Accord signatory
companies” business telations with Padma Sweaters Litd, 1/B Darus Salam Road, Section 1, Mirpus,
Dbaka, Bangladesh, due to the supplier’s failute to implement workplace safety measures (May 18,
2016), http:/ /bangladeshaccord.org/wp-content /uploads /160518-Termination-of-Business-
statement-Padma-Sweaters-Lid.pdf.

157.  Thus consider the regulatory effect of the reinstatement procedures:

To requalify after such petiod, the factory is required to demonstrate that all remediation

from the Accord initial inspection has been satisfactotily completed and that an acceptable,

time bound corrective action plan is in place to cotrect any new findings identified after the

initial inspection. It shall be the Accord Chief Safety Inspector who determines if initial

remediation has been satisfactorily completed through an Accotd verification inspection.

The onus shall be on the terminated factory, aftet the above-described 24 month period, to

inform the Accord CSI that remediation has been completed and to tequest an Accord

verification inspection,
Accotd, Terminated Suppliets, hitp:/ /bangladeshaccord org/terminated-suppliers/.

158.  EAQs, mpra note 146, (“Unauthorised sub-contracting is one of the many recognised
challenges fot the Accord and it is impossible for the Accord zlone to end the practice of unauthorised
subcontracting. Where factories of unauthorised subcontractors ate identified and confirmed as
supplying an Accord signatoty, they will be subject to the same process of inspection as primary
suppliers,”).

159, Id (“We usge all brands to join the Accord as it provides a tripartite, transpatent, and
robust governance structute and mechanism. However, we are committed to working with all relevant
stakeholders including members of the Alliance, to ensute a safe and sustainable Bangladeshi Ready
Made Garment industry.”).

160.  Rana Plaga Arrangement, RANA PLAZA ARRANGEMENT COORDINATION COMMITTEE,
http:/ /www.ranaplaza-arrangement.org/.

161, Id

162. Id
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industry,163 local and international trade unions, 16 and local and intetnational non-
governmental organisations.1®® The Tnternational Labour Organisation “acts as 2
neutral and independent chair.”1% The Accotd has supported the Atrangement and
urged its membets to conttibute to the Fund established for payouts through it.17
And civil society has focused pressure on those multinational enterptises that have
refused to contribute. 16 .

The objective of the Rana Plaza Committee was to develop “a comprehensive
and independent process that would deliver suppott to the victims, theit families
and dependents in a predictable manner.”169 The process might be grounded in the
laws of Bangladesh, but only to the extent those might be “consistent with
international labor standards.”170 "This formula appears to import the language and
sensibilities of bilateral investment treaties, which have moved towatd a tegulatory
basis grounded in internationalized national law.i7! This approach changes the
relationship between law and the intetested parties. It is to some extent and from
the perspective of soutcing companies and theit home states, internationalization
sorves as @ sword, one meant to smooth over the unique preferences of Bangladeshi
law in the service of global consistency. But equally important, pethaps, it also seems
to serve Bangladeshi leaders as a shield, protecting them, to a certain extent, from
accountability by their electorate.!

163. Gowernance, RANA  PLAZA ARRANGEMENT  COORDINATION COMMITTEE,
http:/ / s, ranaplaza-atrangement.org/ mou/governance. 'These included Bangladesh Garment
Manufacturers’ Association (BGMEA), Bangladesh Employers Federation {(BEF), Ei Corte Ingles,
Loblaw, and Ptimark.

164.  1d 'These included IndustdALL Bangladesh Council (IBC), National Coordination
Committee for Workers’ Education NCCWE), and Industd ALL Global Union.

165.  Id These inciuded Bangladesh Institute of Labour Studies (BILS), and Clean Clothes
Campaign (CCC).

166. Id

167.  Statement from the Accord on Fire and Bailding Safety in Bangladesh (Accord) regarding the Rana
Plaga Arrangement, ACCORD ON FIRE AND BUILDING SAFETY IN BANGLADESH (Mar. 7, 2014),
heepe// bangladcshaccotd.érg/ 2014/03/ rana-plaza-arrangement/ . Almost 2 year after the Rana Plaza
factory building collapse the Accord issued a statement that explained: “The Accord believes that the
joint apptoach agreed by the Rana Plaza Coordination Committee, which includes also the Bangladesh
Ministry of Labout, the BGMEA and BEF, is a role model for a temporary compensation structuge in

" the absence of a long term solution.”

168,  Se eg, International Labor Rights Forum, Press Relcase: Pressute increases on Benetton
25 neatly 1 million activists demand they immediately pay into Rana Plaza victims’ compensation fund,
{Feb. 11, 2015), htip:// labotrights.org/releases/ pressurc—incteasesﬂbenctton—ncatly-1—million—act1vists—
demand-they-immediately-pay-rana {Benetton).

169.  Gopernance, supra note 163,

170.  Id (“The Arrangement provides a single apptoach for establishing the amount of financial
support and level of medical care to be provided to the victims of the disaster, consistent with
international labour standards concerning employment injury benefits (LO Coavention No.121).”).

171.  For a discussion, s¢e, ¢4, PETER MUCHLINGKI, MULTINATIONAL ENTERPRISES AND THE
LAW 579-83 (Oxford, 2007).

172, See Families of 104 Missing Ruana Plaga Workers to Get Help, BDNEWS24.COM (Apr. 24, 2015),
htip:/ /bdnews24.com /bangiadesh/2015 /04/24 /families-of-1 04-missing-rana-plaza-wotkess-to-get-
help. (“Commetce Sccretaty Hedayetuliah Al Mamoon said there was propaganda in and outside
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To aid in the effort, an international Rana Plaza Donors Trust Fund was
established.!” The Trust Fund is managed by the International Labour
Otganization.'™ Through April 2015, it has received donations of about $14
Million, much of which has come from companies sourcing in Bangladesh and
involved in the leadership of either the Alliance or the Accord.!” The amount of
these contributions have been crificized by Westetn NGOs.176 A little less than §2.5
million has been made available through the Bangladesh Prime Minister’s Relief and
Welfare Fund.'”7 A little less than $10 million has been paid out in claims.1”® And
record keeping remains a problem.'”™ Moreovet, it remains to be seen the effect, if
any, of the litigation against companies sourcing product in Bangladesh will have on
these efforts.'80 In May 2016, the Delaware Superior Court rebuffed efforts to bring

Bangladesh regarding the compensation, “That is stili going on. We’ve given compensation by adhering
to the intetnational standards, Our factories ate also complying with international norms,” he said.”).

173.  Press Release, Rana Plaza Coordination Committee, The Rana Plaza Coordination
Committee Pays Out BDT 76 Crore (USD 9.84 million) to the Injured and the Family Members of
Deceased and Missing Wotkers of Rana Plaza Building Collapse Y16, (Apr. 20, 2015),
http:/ /www.ranaplaza-arrangement.otg/news/ Press%20R eleases2020%20April%202015_Final pdf;
The Rana Plage Donors Trust Fund, RANA PLAZA ARRANGEMENT COORDINATION COMMITTEE,
http:/ /www.ranaplaza-atrangement.otg/fund. It is hoped that the Trust Fund generates about $30
million to cover expected claims. RPCC Reviser Estinate on Funding Tarpet, RANA PLAZA ARRANGEMENT
COORDINATION COMMITTEE, http://www.ranaplaza-atrangement.otg/news/rpec-revises-estimate-
on-funding-target.

174.  Id

175. Se¢e  Donors, RANA PLAZA  ARRANGEMENT COORDINATION COMMITTEE,
http:/ /www.ranaplaza-areangement.org/ fund/donors.

176, “Activist groups say that donations from brands like the Children’s Place and Benetton
are inadequate, relative to the business they did in the two factoties before the collapse. So on Friday,
they’re launching protests in dozens of cities across Europe and the United States urging the companies
to pay up. “The apparel brands that were buyers at Rana Plaza were unwilling to adopt a formula
tequiting themselves to pay in particalar amounts, and so it has required public campaigning to urge
companies to pay in,’ says Liana Foxvog, head of organizing at the Intetnational Labor Rights Forum,”
DePillis, sypra note 101. NGOs have been motre direct: “A number of globally recognised brands, all
with links to the Rana Plaza factoties have so far refused to provide adequate payments into the Fund.
Amongst the worst offenders is Benetton, who is yet to pay 4 penny into the Fund. Others including
Walmart, Mango and The Children’s Place are being singled out for making donations that fall far short
of expectations.- Other companies still to pay the requited amount include Lee Cooper, JC Penny,
Matalan and Kik.” See alo Press Release, Clean Clothes Campaign, Rana Plaza: Countdown to Second
Anniversary Begins with Compensation Fund Sdil §9 Million Short (Mar. 24, 2015),
htip:/ fwrerw.cleanclothes.org/news/press-releases /2015 /03 /24/ rana-plaza-countdown-to-second-
anaiversary-begins-with-compensation-fund-still-9-million-short.

177, DePillis, s#pra note 101,

178. ° Press Release, Rana Plaza Coordination Committee, mpra note 173.

179, 'Two yeats aftet the collapse the identification of victims remains contested and unsure.
See Aditya Tejas, Bangladesh’s Rana Plaza Factory Coligpse: Two Years On, Vidims Remain in the Dark,
INTERNATIONAL BUSINESS TIMES (Apr. 24, 2015, 2:17 AM), hutp:/ /www.ibtimes.com/bangladeshs
-tana-plaza-factory-collapse-two-years-victims-remain-datk-1895180. (“Thete bave been conflicting
repotts about the number of victims the government has failed to identify; the Daily Star reports that
the Bangladeshi government lacks information about 85 victims, while the Apence France-Presse (AFP)
reports that 135 remain unaccounted for.”).

180.  See, eg, Class Action Complaint, Abdur Rahaman v. JC Penny Cotp., Inc., et al, No. 15-
619 (D.D.C. Apr. 23, 2015), https:/ /assets.docamentcloud.org/documents /206561 8/ rahaman-rana-
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litigation to the home jurisdictions of the brands—rtejecting application of U.S. law
on choice of law grounds and indicating doubts about the legal basis of the
substantive claims.181 '

NGOs and local individuals continue to complain about a number of aspects
of the Arrangement.!82The compensation framework has been faulied for
undetvaluing the loss of injured or dead workers.183 The Arrangement and related
remediation efforts have also been faulted because they provide only compensation
for lost income and medical expenses.!8 The process was also faulted for the
butden placed in victims® families in the claims process.®5 The Arrangement Claims
Form, running about eight pages, suggests both the efforts made to avoid
complexity and the burdens that have been placed on those seeking compensation.
The instructions run a page.13¢ Help in filling out the claims form was offered, but

plaza-compiaint.pdf; Abdur Rabaman v. JC Penny Corp., Inc, ¢ al, CA No, N15C-07-174 (Super. Ct.
Del).

181, See Abdur Rabaman v. JC Penny Corp., Inc, et al, CA No. N15C-07-174 {Super. Ct. Del)
Memorandum  Opinion  on  Defendants’ Motion to  Dismiss at  p. 13
http:/ / coutts.delaware,gov/ Opinions/ Download.aspx?id=240380 (applying Delaware choice of law
rules to determine that Bangladesh’s statute of limitations barred the suit, and rejecting the notion that
defendants owed any duty to plaingffs under Delaware law, applying Doe I v. Walmart Stores, 572 E.3d
677 (9th Cir. 2009)).

182.  Families of 104 Missing Rana Plaga Workers to Get Help, BONEWS24.COM, Apt. 24, 2015,
http:/ /bdnews24.com /bangladesh/2015/04/ 24/ famnilies-of-104-missing-rana-plaza-wotkers-to-get-
help. .

183.  Ses eg, Michelle Chen, §7,000 Jor a Dead Family Member—Is That Justice for Bangladesh's
Garment Workers?, THE NATION (June 3, 2015), https:/ / www.thenation.com/ article/ 1000-dead-family-
memberﬁjustice—‘nangladesh&gaﬂnentﬂworkers /.

184,  See Adtia Vasil, Joe Fresh faces class action over Bangladesh disasier, NOW TORONTO (May 6,
2015), https:// nowiotonto.com,/news/ecoholic/ joe-fresh—faceswclass—actlon-over~bangladeshgdisaster
/. (“Maquila Solidarity Network’s Bob Jeffcott . . . adds, ““the Rana Plaza Donors Trust Fund only
provides compensation for lost income and medical expenses and doesn’t offer anything for the pain
and suffeting of setiously injured workess and the families of those killed.™).

185.  Ibrahim Hossain Ovi, No Compensation Given Yet o 13 Missing Rana Plaga Workers, DHAKA
TRIBUNE (Apr. 24, 2015, 1247 AM) htp:/ /www.dhakatribune.com/business /2015 /apt/24
/ no~compensat10n—givenuyet—1.3ﬁmissing—rana—plazalworkcrs (“We've included the missing workers,
who were able to present minimum documents to prove them as workers,” Ramesh Chaadra Roy,
secretary general of IndustriAll Bangladesh Council and member of the coordination committee, told
the Dhaka Tribune. He also said: If a genuine missing worker was not included in the list, we will
provide them compensation as pet the rules if their families could claim with proper documents.”)

186.  The Claim Form Iastructions read in full as follows:

(1) ‘The Rana Plaza Claims Administration is an exclusive scheme set up and authorized by

the multi-stakeholder Rana Plaza Coordination Committee. The putpose of the scheme is

to provide fair and quick compensation to the victims of Rapa Plaza collapse and their

families in 2 transparent manner.

(2) This form is therefore applicabie only to those who suffered petsonal injury (l.e., any

injury aot fully recovered ot the tme of submitting the claim), ot whose spouse, child,

patents ot other close relative died or disappeated, as a result of Rana Plaza coltapse on 24th

April 2013 in Savar-Bangladesh.

(3) You will receive assistance to submit your claim on this form. Your claim will be reviewed

in order to determine the amounts to be allocated to your clatm. Compensation will only be

awarded if your claim is approved by the Commissioners. A local bank will be in charge of

distributing payments to claimants and/or investing funds for the benefit and on behalf of
claimants in accordance with the Coordination Committee approval and instmctions based

on post-award assessment needs of the victims.
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documentation tequirements were not insignificant, especially as they might require
very poor people employed substantially all day long to navigate Bangladeshi
bureaucracies in order to obtain required documents. Nothing is said about the
additional impediments that fees for such documents might pose for the claimants.
Yet, some authenticated verification is necessary for claims. And the state still sits
at the center of the nexus of data that give people an acknowledgement of their
formal existence, the nature of their relation to the state and to each other. But the
state itself can pose the greatest obstacle to reliance on its systems of authentication
and documentation. Even more difficult might be the obligation to provide
evidence of employment telationship with the factory owners. Work contracts,
salary slips or worket IDs might be hard to obtain; and, in the event of loss, harder
to obtain duplicates from factory owners jailed on account of the collapse. These
difficulties wete ameliorated, in part, by efforts of the sourcing companies
themselves.!87 ' ,

The Arrangement is not the only effort to provide a framework for
compensation created outside the legal appatratus of the state. Other production
chain apex corporations, whose branded gatments were manufactured or assembled
in Rana Plaza also provided ad hoc atrangements for compensation.!®8 Primark, a
Eutopean retatler provides a good example of these efforts. Primatk describes these
efforts on its web site: “Immediately after the disaster Primark wotked with local
paitners in Bangladesh to give financial suppott and food aid to the victims and
their families. At the time, we also committed to providing long-term

(4) Attach documentation confirming your identity, such 2 s photocopy of your national

identity card , birth certificate or certificate from UP Chaitman. If this is a family claim,

attach same documentation confirming the identity of all family members,

(5) Attach documentation, such as photocopy of a work contract, salaty slip, or worker ID

to show the employment relationship and the last salary of the injured deceased, or missing

ersomn.

I(36) Attach documentation, such as photocopy of a martiage document, birth certificate, heit

certificate or dependent certificate issued by UP Chairman, to show family relationship of

claimant(s) to the deceased or missing person.

(7) Attach documentation that you may have concerning the nature and seriousness of your

personal injury. You will undergo a medical assessment to establish the degtee of disability

and cases tequiting urgent medical treatment.

{8) Attach documentation, such as photocopy of a death or burial certificate, or certificate

issued by UP Chairman, to show the place and date of death; and the national identity card

of the deceased or other documents to show her date of birth.

(9) Attach the national identity card of the missing relative or other documents to show hes

date of birth, any documentation that you may have on the circumstances of the

disappearance, and a witness testitnony signed under oath by minimum 4 persons who koew

and worked with the missing person.
CLAIM FORM POR PERSONAL INJURY, DEATH, OR DISAPPEARANCE AS A RESULT OF RANA PLAZA 24
APRIL. 2013 COLLAPSE, RANA PLAZA CLAIMS ADMINISTRATION, http:/ fwvrw.ranaplaza-
arrangement.org/mou/claims/claims-fotm-english.

187. Id

188, Se, eg, Adria Vasil, Joe Fresh faces class action over Bangladssh disaster, NOW TORONTO (May
6, 2015), hitps://nowtotonto,.com/news/ecoholic/ joe-fresh-faces—class-action-over-bangladesh-
disaster/ (Canadian MNE Loblaw Companies Ltd “said that it’s contributed “more than its share,”
noting that it has spent §5 million on relief and compensation committnents and is the only Canadian
clothing company to have signed the Accord for Fite and Building Safety in Bangladesh.™).
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compensation.”1#? By March 31, 2015, Primark announced that it had remediated
damage to its downstream laborets, at least to its satisfaction.’ A total of roughly
$14 million in payments were made. Primarlk stated that payments wete made on a
basis of 2 process founded on medical and vulnerability assessments with substantial
liaison with the ILO.19 Primark contributed mote modest funds to the
Artangement (about $1 million) and an addiional $3 million in other aid to
wotkers.192 Tt appears that the object of this direct remediation approach was to
focus funding within the apex cotporation’s own supply chain and to avoid ot
minimize compensation “for distribution to workers in its competitors’ supply
chain.”1%3

One other public multi-lateral effort is worth mentioning. In July 2013, the
Butopean Union and Bangladesh announced agreement on 2 “sustainability
compact.”19% This compact focused on the reform of labot laws and effective
enforcement of labot rights in Bangladesh and includes the active patticipation of
representatives of the ILO.1% In particular, Bangladesh committed to 2 substantial
refotm of its labor laws, agreed that such teform be in compliance with TLO rules,
procedures and practices, agreed further to ILO consultation before legislative
changes, enhancing compliance inspections to ensure ILO standatds for freedom
of association and collective bargaining, committing to education and training
programs, achieving eligibility for the Better Work Programme between the ILO
and the International Finance Corporation of the Wortld Bank, increasing the
number of labor inspectots, developing a public database for reporting labor, fire,
and building safety inspections.’” Bangladesh also committed to assess the
structural integrity of all export otiented garment factories by June 2014 and develop

189,  Primark, Rana Plaza, http:/ /www.primark.com/en/our-ethics /news/rana-plaza. Primark
wotked through local NGOs and its Bengladeshi supplier, New Wave Bottoms. Ald included limited
shott tefm material support as well. “We gave emergency food patcels to over 1265 households for five
weeks in partnership with a local NGO. Bach package contained encugh dry food for a family of four
for one week, and inciuded rice, dal, potatoes, biscuits, tea, oil, sugar, and salt.”

190.  See Primark, Prmark long-term compensation payments draw to a close (Mar. 31, 2015),
http:/ /www.primatk.com/ en/our-ethics/news/ press-releases/ primark-long-term-compensation-
payments-draw-to-a-close.

191, Id
192, Id
193, Id .

194, Joiut Stateneent: Staying Engaged: A Sustainability Compact for Continnons Improvements in L abonr
Rights and Factory Safety in the Ready-Made Garrent and Knitwoar Industry in Bangladesh, Geneva, Swiszerland
(uly 8, 2013), htip:// teade.ec.eutopa.eu/ doclib/docs/201 3/july/tradoc_151601.pdf.

195.  BU, Bangladesh Agree on ‘Sustainability Compact” in Wake of Factory Collapse, Bridges (July 11,
2013), http:/ /wwwictsd.org/bridges-news /bridges/news/ eu-bangladesh-agree-on-sustainability-
compact-in-wake-of-factory-collapse. In particular, the Compact focused on respect for labot rights,
stractural integrity of factory buildings and tesponsible business conduct by all stakeholders. Joinz
Statement: Siaying Eingaged: A Sustainability Compact for Continsons Tmprovements in Labour Rights and Factory
Safesy in ihe Ready-Made Garnent and Knitwear Industry in Bangladesh, supra note 194, ar 2-3.

196.  Joint Staterent: Staying Engaged: A Sustainability Compact for Continsions Improvements in Labour
Rights and Fadtory Safety in the Ready-Made Garment and Knitwear Industry in Bangladesh, id. at 3-5.
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a public database to disclose the results of inspection.!¥” The European Union, for
its part, committed to technical assistance and to the extension of the EU’s BEST
program with Bangladesh.1% The three also acknowledged the utility of the Accord
(but not the Alliance) and the need to foster regimes of responsible business
conduct by global enterprises.!® The Techical Status Report on the Sustainability
Compact noted substantial progress by Bangladesh2® but also warned of
difficules in implementation and the inability of Bangladesh to extend legal
protection to wotkers within Expott Processing Zones2! On the second
anniversaty of the Rana Plaza building collapse, Bangladesh was applauded for
making extensive progress in many of these areas,20? but “significant work remains
to be done under the Sustainability Compact to realize its goals.”203 Much of that
remaining work was detailed in a report issued in April 2015 by Human Rights
Watch. 204 _

Multinational enterprises soutcing product in Bangladesh also moved to
modify their suppliet codes of conduct. Some developed very specific governance
regimes applicable to products sourced in Bangladesh. Wal-Matt, for example,
developed a specialized framewotk for responsible sourcing in Bangladesh.205 The
changes paralleled and incorporated the approach adopted by the Alliance, of which
Wal-Matt was a founding member.2% And it pointed to greater engagement with
local stakeholders through the Women in Factoties Training Program,207 donations

197, Id at57
198, Id a7
199, Id at7-8.

200. BANGLADESH SUSTAINABILITY COMPACT: TECHNICAL STATUS REPORT, sapra note 155,
at 2,

201,  Id at3.

202. Office of the United States Trade Represeniative, Press Release: Joint Statement on the Anniversary of
Rana Plaga Building Collgpse in Bangladesh (Apr. 2015), https:/ /ustr.gov/about-us/policy-offices / press-
office/press-releases/2015 /april /j oint-statement-anniversaty-tana.

203, Id. (“In particular, we encourage and support the Government of Bangladesh’s efforts to
continue reforming its labor laws, in close consualtations with the 1LO, complete the safety inspections
of all RMG factories and continue to register unions in 2 timely and transparent way. We urge the
government to issue —without further delays- the implementing fules for Bangladesh Labor Act,
consistent with international labor standatds. Similarly, we call upon the Government of Bangladesh to
enact legislation on economic processing zones that ensures workers inside the zones enjoy trights
commengutate with those outside the zones,™).

204.  Human Rights Watch, Whoever Raises Their Head, Suffers the Most”: Workers’ Righes in Bangladesh’s
Garment Factories (Apt. 2015), http:/ /features hrw.org/ features/HRW_201 5_repotts
/Bangladesh_Gatment_Factoties/assets/pdf/bangladesh041 5 web.pdf (documenting continuing
violations of garment workers’ rights in Bangladesh, details recent allegations of illegal anti-union tactics
by managers, including assaults on union otganizers, and shows the inadequacy of efforts to date to
compensate victims of the Rana Plaza collapse and Tazreen Fashions fire).

205, WAL-MART, RESPONSIBLE SOURCING N BANGLADESH,
http://cotporate. walmart.com/global-responsibility,/ ethical-sourcing/promoting-responsible-
soutcing-in-bangladesh (last visited Jan, 16, 2016).

206, 14

207.  Id (“The Women in Factoties Training Program is a five-year initiative by Walmart and
the Walmart Foundation to work with NGOs in Tndia, Bangladesh, China and Central America to
provide ctitical life and work skills training to at least 60,000 women in the supply chain. The carticalum,
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to the Institute for Sustainable Communities 208 and through the LEAN
Manufactuting program.20® There is little mention made of any renewed ot
enhanced application of the human rights due diligence monitoring and remediation
framework of the UN. Guiding Principles on Business and Human Rights.?10 The
Women in Factories Training Progtam focuses on cultural and societal change
through education, tatgeting changes in customs 2as 2 potential trigger to changes in
Jaw. “The program, which is being implemented in collaboration with local NGOs,
will teach critical life skills related to communication, hygiene, reproductive health,
occupational bealth and safety, identifying personal strengths and gendes
sensitivity.”211 The Institute for Sustainable Communities is also an intervention in
the management of societal behavior norms and customs which was established as
part of U.S. private efforts to help transitioning Bastern Futopean states transidon
out of Soviet style systems and now works generally on transformative projects in

places ata number of locations, including Bangladesh.12 Its Bangladesh operations,

developed in partnership with CARE, ptovides women and men with the fandamental life and wortk
skills necessary to be successfal in the wortkplace, at home and in their communities.”).

908,  Id (“Walmart made a donation to ¢he Institute of Sustainable Communities IsC) o
supportt the newly created Brviropmental, Heaith and Safety (BHS) Academy in Bangladesh. Through
the BHS Academy, mose appatel mamufacturers in Bangladesh will have access to high-quality,

affordabie and comprehensive training on fire safety and environment, health and workplace safety.”).

209,  Id (“Our team at George, Asda’s and Walmart’s private-label clothing line, has worked
with 17,000 workers in 34 factoties in Bangladesh to implement the LEAN Manufacturing prograf.
The LEEAN program is designed to streamline production processes and invest in wotker skills
training.”).

210,  Indeed, in 2013, Walmart sought to exclude a shareholder proposal from its proxy
matetials that asked the Walmart Board of Ditectors to repott to shareholdets on Walmart's human
rights risk assessment within it supply chains. The SEC agreed on the basis of its assessment that priot
similar proposals had reccived very littde suppott among shareholders. See SEC Div. Corp. Fin. To
Emon W. Smith Mar 27, 2013, http:// www.sec.gov/ divisions /corpfin/ cf-noaction/14a-
8/2013/ marypat?ifftetal032713-‘l438.pdf. However, Walmart has adopted 2 tisk based approach to
managing  its  supply chains, See Walmatt, Managing Risk in Out Supply Chains,
htip:/ /corporatc.wa]mart.com/ soutcing/managingrisk. Walmart has joined programs that are closely
aligned to the UN. Guiding Principles, for example the Fait Foods Program. Seg, 6.8, Wal-Matt Joins
McDonalds, Burger King, Subway, Chipote, Whole Foods Matket, & Trader Joe’s in Fair Food
Program,  httpi// wrww.andnowaknow.com/buyside-news / wal-mart-joins-tnedonalds-burger-king-
subwaywchipotic-whole—foods—market-trader_wjocs—fai#.VlY}Hc)tl-wyiO. Walmart has been included in
SHIFTs UNGP Reporting Database. See  http:/ Jrww.angprepotting.otg/ reportingdatabase
Jcompanies-page/. And it has cooperated though the methodologies of SHIFT’s RAFI reporting under
the UNGP and Walmart’s govérnzmce methodologies  appear tO differ.  See
http:/ /werw.shiftproj ect.otg/project/ hummwrightsﬂrcporting—and—assurance—ftameworks-miﬁative-
rafi. ;

211, WAL-MART, NEWS AND VIEWS, WALMART LAUNCHES GROUNDEREAKING INITIATIVE
TO EMPOWER WOMEN WORKING IN FACTORIES IN INDIA, BANGLADESH, CHINA AND CENTRAL
AMERICA (Apr. 5, 2012}, http:// news.walmart.com/ news-archive/2012/04/ 05 /walmart-launches-
groundbreaking—initiative-to—empower—women-working-jn—factoﬁesén—india—bangladesh~china~
central-america.

212. THE INSIITUTE FOR SUSTAINABLE COMMUNITTES, History, http: / [erarwiscvt.org
Jimpact/history (fast visited Jan. 16, 2016}
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funded by USAID, the Swedish government, and Wal-Mart?13 “supports the health
“and safety of women in factories, Trainings build the leadership and management
skills needed to improve health and operational safety in the workplace,”214 Tt seeks
to train factory managers on issues of gender disparities and essential health,
envitonmental and safety methods?!> The LEAN program is part of a
comptehensive technical assistance and process technology transfer program at
Wal-Mart,216 in this case focused on its Geotrge brand.217
And indeed, by the second anniversary of the collapse of the Rana Plaza
factory building, a number of the most active tregulatory and governance
stakeholders could look back on the collapse and its aftermath and reflect on the
importance of their interventions. The government of Bangladesh spent substantial
sums on the rescue and clean-up, though it is not clear how much of the funds
expended wete donated.2!® Most recommitted themselves to a basic and noble
objective—to ensure garment workers in Bangladesh a safe working environment.
What that means for each turns on their role in appatel supply chains and the
character of their institution and the methods through which they assert governance
authority. For the Atrangement, the second anniversary meant coming closer to
paying all claims?!® The Alliance noted its commitment to factory building
inspection, remediation and its financing and safety training for workers.220 It also
noted it willingness to “collaborate with all Stakeholders who are similatly
committed to a safe and prospetous RMG sector.”?2! They emphasized their role
in wotking with the Bangladeshi state organs to “implement critical worker safety

213, THE INSTITUTE FOR SUSTAINABLE COMMUNITIES, EHS+ CENTER-BANGLADESH,
http:/ /www.iscvt.otg/ program/chs-center-bangladesh/ (last visited Jan. 16, 2016).

214, 14
- 215, BANGLADESH EHS+ CBNTER, FACT SHEET, http://www.iscvt.otg/wp-
content/uploads/2014/06/ EH3+-Network-Bangladesh-v2-8-14.pdf. (last visited Jan. 16, 2016),
- 216 See WAL-MART, EDUCATION AND TRAINING IN OUR SUPPLY CHAIN,

http:/ /your.asda.com/system/dragonfly/production/2013/03/08 /1 0_24_03_786_Geotge IDTRT
Report_2012_2013_SPREAD_ pdf. (last visited Jan. 16, 2016).

217, WAL-MART, GEORGE, DOING THE RIGHT THING UPDATE 2012-2013, pp. 6-11,
http:/ /yout.asda.com/system/ dtagonfly/production/2013/03/08/ 10_24_03_786_Geotge DIRT_
Report_2012_2013_SPREAD_.pdf. (last visited Jan. 16, 2016).

218. A report noted;

A rough estimate of the cost of the tescue operation was presented at a PMO press

conference, indicating over Tk 46.66 million was spent. Of the amount, Dhaka district

administration spent over Tk 25.38 million, army over Tk 12.13 million, other district
administrations over Tk 3.51 million, Fire Service Tk 2.5 million and Dhaka police
supetintendent spent over Tk 2.7 million. Authorities spent Tk 395,000 to fence the site with

tin. The injured were given 206 sarees, 111 three-piece and 158 lungfs. The ptime minister

gave Tk 1.2 million to the rescuers as aliowance and to buy tools for the rescue.

Fanmilies of 104 Missing Rana Plaza Workers to Get Help, bdnews24.com, (Apt. 24, 2015), hetp://
bdnews24.com/bangladesh/2015,/04/24/ families-of-104-missing-rana-plaza-workets-to-get-help..

219, Id (““A total of 2,871 victims applied for the help and 2,839 got ald after scrutiny,” he said,
quoting Bangladesh Labour Secretary Mikail Shipar.”),

220, Alkance for Bangladesh Worker Safety, Press Release: Statement on the Second Anniversary of the Rana
Plaza  Disaster  (Apr. 2015), http://www.bangladeshwotkersafety. g/ files/press-teleases /RANA
Y20ANNIVERSARY%20STATEMENT 20201 5.pdf. :

221. W
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reforms and put systems in place that will be necessaty to sustain those seforms.”?%
The state party members of the Bangladesh Sustainability Compact noted the
progress that had been made in legislative changes within Bangladesh and the
problems that remained for implementation.??* They noted patticulatly:
the essential contributions of the ILO and development partners, including
the Netherlands, the United Kingdom, Canada, Japan, Germany, Sweden,
Norway and many others, as well 2s the Buropean Commission and the
US Government, who have through assistance programmes made a majot
contribution to cteating awarcness, developing strategies and action plans,
training and capacity building with not only the competent authotities, but
also wotkers and factory management.24

By April 2015, they reported the recognition of more than 300 garment
industty trade unions, 2,500 safety inspections and the training of more than 250
safety inspectors 2%

But some of the language of the key European actors suggested a new twist
on notions of sovereignty and the expression of democratic will. Federica
Mogherini, High Representative of the Usnion for Foreign Affaits and Secutity
Policy and Vice-President of the Commission, spoke about the need for Futropean
and international intervention in states that confront “severe political and social
challenges, the Sustainability Compact has the potential for setiing an example on
how to address the basic needs and legitimate expectations of the people of
Bangladesh. It is essential that this potential is brought to fruition.”?26Cecilia
Malmstrdm, Buropean Commissioner for Trade implied the connection between

Bangladesh’s commitment toward teform of its labor laws and its continued access

o the EUPs trade preferences undet its “Byerything-But-Arms initiative. 227
Marianne Thyssen, Commissioner for Employment, Social Affairs, Skills and
Labour Mobility was perhaps more blunt is describing the power relationships “all
along our supply chains.”?? Those telationships, though cast in the language of
partnership, also suggested its hierarchical ordeting??® Lastly, Neven Mimica,
Commissioner in charge of International Cooperation and Development spoke to
the internationalization of the framewotks within which Bangladesh might express

222, Id

223,  BANGLADESH SUSTATNABILITY COMPACT: TECHNICAL STATUS REPORT, supra note 155,
at 2.

224, 14 . :

225.  European Commission, Two years after Rana Plaga-progress report o Bangladesh Sustainability
Compast  (Apr. 24, 2015), http://ec.europa.eu fiteland/ press_ofﬁce/ news._of_the_day/rana-plaza-
progress-repott_enhtm (since removed, original on file with author). 1t was not clear howevet, which
safety standards wete being referenced and whether the numbers incladed the efforts of the Alliance as
well as of the Accord.

226. Id
227. ld
228, Id

229.  Id, (“In a globalised wotld, united efforts ate needed and we will continue to promote
better labout conditions in cooperation with our partners and in global fora such as the G7 and the
G207
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its national preferences in law. It suggested as well the role of powerful developed
states in the context of managing less powerful state behaviors, of a kind with their
obligations to manage non-state actors.?30

The European Parliament hosted an exhibition and conference for the
putpose, in part, of emphasizing the need for “the fashion industty to take more
responsibility for the safety and wortking conditions of those that supply them.”’231
The Buropean Patliament also put forward a resolution that appeared to assume as
beyond dispute, the embedding of Bangladesh, its economic sectors, public and
private global actots, and itself, within a network of regulatory structures whose
application was necessaty and perhaps mandatory.232

In the wake of the Ranz Plaza collapse, the Osganization for Economic
Cooperation and Development (OECD) also intervened. The OECD’s focus was
on the develdpment of due diligence guidelines for responsible supply chain in the
garment and footweat sector,23? which it began to develop in December 2014.234 1t
is meant to serve as an influential source of soft law for garment production supply
chains developed by the OECD states and their multistakeholder advisory groups.
Thereafter national groups began to develop similar soft law approaches top

sustainability in the garment and textile sector—to be formulated in the home states

of apex supply chain corporations and imposed down the supply chain—in this case
into Bangladesh.#* The World Economic Forum’s Global Agenda Council on

230.  Id. She noted: “Through our development suppott, the Buropean Union fosters inclusive
and sustainable growth that gives people access to jobs that fully respect existing international labout
standards, ensure adequate wotking conditions and envitonmental protection. The Commission is also
reflecting how we can create incentives for pattner countries as well as the ptivate sector for a
responsible management of the supply chain in which all actors abide by those standards and
pdnciples.” Also posted at Neven Mimica, “A Day to Remember,” Blogpost 24 Apr. 2014,
https://ec.curopa.en/commission/2014-2019/ mitnica/blog/day-remember_en.

231, Twona Katbowska, Eurgpean Parliament hosts an exchibition to mark the 2ud anniyersary of the
Rana Plaza factory collapse in Dhaka, THE INDEPENDENT, Apt, 24, 2015, http:/ /www.independent.co
uk/news/pictures/ cutopean-parlizment-hosts-an-exhibition-to-mark-the-2nd-annivetsaty-of-the-
rana-plaza-factory-collapse-in-dhaka-10201558 html.

232.  European Parliament resolution of 29 Apr. 2015 on the second anniversaty of the Rana
Plaza building collapse and progress of the Bangladesh Sustainability Corpact (2015/2589(RSP)), supra
note 2,

233. et eg, OECD-ILO Roundtable on tesponsible supply chaias in the textile and garment
sector, (2014), Pads, htip://www.oecd.otg/daf/inv/mne/ 2014-ilo-oecd-roundtable-textile-supply-

chains.hirn; OECD Roundtable on Due Diligence in the Gatment and Footwear Supply Chain, (2015),

Pais, https:/ /mneguidelines oecd.org/| gérmcnt—foatweapsuppIy—cham—dueudﬂigcnce—roundtable-
2015.htm. o

234, Jee OECD, Responsible Supply Chains in the Garment and Footwear Sector,
hetps:/ /mneguidelines.oecd.org/ tespoansible-supply-chains-textile-garment-sector.ham.

235 Ses eg, Social and Bconomic Couacil of the Nethetlands (SER), Agreement on
Sustainable Garmeat and ‘Textile (ptesented Mar. 9, 2016) executed July 2016,
http:/ /wwrw.cecdguidelines.nl/binaties /oecd-guidelines/documents /publication/2016,/3/09
/ agteement-on-sustainable-garment-and-textile,/1 60309-agreement-sustainable-garment-textile. pdf.
Discussed in Press Release: Agreement on Sustainable Garment and Textile (Mar, 10, 2016),
http:/ /wwwr.evandgve.nl/news/news /2016/03/10/ agreement-on-sustainable-garment-and-textile,
(“The next steps in this process will be to secure funding of the agreement and have it signed — in June

e
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Human Rights also circulated a white paper framework for managing supply
chains.??

Yet the focus on the garment sectot also produced some controversy. In 2015,
an influential business and human rights NGO lamented that laser focus on
Bangladesh’s garment sector while “less attention has been paid to other industties
such as leather, construction and cement: which do not have prominent links
through to intetnational supply chains. 237 They also noted that even with all the

attention to the garment sector, local conditions below the btight gloss of

governance and regulation reform remained difficult.®® The anniversaty was
marked by worket protests in Bangladesh,?? in part to put pressure on some
companies soutcing garments in Bangladesh to make greater contributions to the
Arrangement. 20 The United States: and the Eurépean Union issued a Joint
Statement. It noted the successes and work ahead fot reform of the regulatory space
within with garment production occurs in Bangladesh.?! It also, perhaps more
tellingly, declared their continued commitment to legislative reform in Bangladesh.
This commitment was undetlined by a Buropean Patliament Resolution that sought
to ensure that the Huropean Union project its power to ensure substantial legislative
reform in Bangladesh, the institutionalization of corporate responsibility down
supply chains, and the reform of cultures of corruption.?® The criminal cases

- by at least 35 companies in the sector, who together tepresent at least 30 percent of sales in the
Nethetlands.”

236. WORLD ECONOMIC FORUM, GLOBAL AGENDA COUNCIL, SHARED RESPONSIBILITY: A
Nuw PARADIGM FOR SUPPLY CHAINS (2015), http:/ Jwwwiweforum.org/docs/WEF_GAC
mSupplyﬁCha'ms_%ZOA_N ew_Paradigm 2015 pdf.

237.  Harpreet Kaur, No way fo mark the 2nd anniversary of the Rana Plaza building collapse in
Bangladesh, Business and Human Rights Resource Centre, Apt. 22, 2015, htrp://business-humaetights.org
Jen/ no—way—to—markuthe—anmamﬁversarymof—thenrana—plaza—buﬂding—collapse—in—bangiadesh.

238,  Id, citing the report of anothet NGO, The Last Thread — Violations and abuse of power in the
garment industry in Bangladesh.

239.  Ses, e, Bangladesh: Rana Plaza Vidims' Orphans Stage Sit-In On 2nd Anniversary of Collapse,
International Union League for Brand Responsibility, Apr. 24, 2015, htip://www.union-
league.otg/ rana_plaza_orphans_bangladesh.

240,  Id This echoed similar calls from other NGOs. See Global Unions Say to Benetton Pagare’/ Pay
Up!, INDUSTRIALL, Feb. 19, 2015, http:/ Jwrww industriail-union.org/ global—um'ons—say-toAbenetton-
pagate-pay-up. The Buropean Patliament also joined in this effort. See Buropean Pasliament resolution
on the second anniversary of the Rana Plaza building collapse and progress of the Bangladesh
Sustainzbility ~Compact {(Apr. 29, 2015) (2015/2589RSP) ar 12, http:/ fwrww
.europatl.europa.cu/sides/ getDoc.dp?pubRefﬁ—/ /EP//TEXT+MOTION+P8-RC-2015-
0363+0+DOC+XML+V0//EN.

241.  Office of the United States Trade Representative, Press Release, Joint Statement on the
Second Annivessary of the Rana Plaza Disastet in Bangladesh, supra note 1. ("Our comimitment to
Bangladesh is strong and enduring, The Buropean Usion and the United States, in close cooperation
with the TLO, will temain closely engaged with the Government of Bangladesh in the spirit of
partnership to continue our wotk togethes to ensure that economic growth and sustainable
development go hand-in-hand with workers’ safety and rights.”).

242.  See Buropean Padiament resolution on the second anpivesary of the Rana Plaza building
collapse and progtess of the Bangladesh Sustainability Compact {Aps. 29, 2015)(2015 /2589 (RSP)) at
11-27, http:/ /www.curopatl.curopa. eu/sides/ getDoc.doPpubRef=-//EP
// TEXT+MOTION+PS-RC-2015-0363+0+DOCHXMIL+VO//EN.
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against Mr. Rana and others drags on.2# It was only in 2015 that forty-one people,
including Mt. Rana, his patents, the factoty ownets, more than a dozen government
officials, and others, wete charged with murder in the deaths that resulted from the
building collapse.2# The civil actions alleging violation of safety rules are also
pending 2 All the pieces of this regulatoty puzzle appear both in place and in play.

Yet, even by the second annivetsary of the collapse of the Rana Plaza factory
building, anothet image appeared much more clearly. With a closer ook, one might
discetn the outlines of the construction of another Rana Plaza factoty building, not
a physical manifestation producing garments, but a factory building designed to
create a space for the production of regulation/govetnance by a variety of producers
to satisfy the domestic and global needs of markets in regulation/governance. This
new regulatory factory in many ways tesembled the Rana Plaza factory building
itself. The building has developed in part through cootdinated planning and in past
otganically, adding structured and usnstructured layers of. work spaces for
governance producers to operate. Its regulatory factory space was constructed in
several layers, only some of which might be understood as registered with
legitimating authorities. Indeed, it is not clear that, except pethaps at a very great
level of generality thete is a single point soutce of authentication, and in any case it
is relatively hatd to find some agent for enough authentication to get by. It was
subdivided into a number of operational “factoties” opetated locally but deiven by
absent and vety powerful institutional actors, They competed with each other both
for adherents (workets) and for clients, sourcing regulatory commodities for both
domestic and global consumption. And they produce a vatiety of products, each
factory within the tegulatory factory building manufactures products for a number
of brands. From a distance the factoty appears tidy and coordinated—all of these
regulatoty endeavors are housed within a building complex that is singular and
appears unified. The regulatory factory building looks solid enough, but inside
complexity and conflict ate as common as harmonization and cootrdination among
the occupants of the factory building. And each of the factoty ownets continues to
make changes that may affect the structure of the building in which all ate housed.
Is the Rana Plaza regulatoty/govetnance factoty also structurally compromised and
ready to collapse? Is there a factory building? Tt is to the elabortation of a theory of
regulatory action from the stoty of the collapse of the Rana Plaza factory building
that the next section turns. :

243, Bangladesh mourns anniversary of garment Jactory disaster, DAILY HIERALD (AP), Apr. 24, 2015,
http:/ /wwrw.dailyherald.com /article /201 50424/ business/ 304249940,

244, Rana Plaza collspse: dogens charged with murder, 'THE GUARDIAN, June 1, 2015,
http:/ /wwwr.theguardian.com/world/2015 /jan/01/rana-plaza-collapse-dozens-chasged-with-murder-
bangladesh. (“Investigators said the shift from the culpable homicide charges came after the
investigation found that Rana, his staff and the management of the five factoties had forced the workers
to enter the building despite their unwillingness to work on the day of the accident after the building
developed major cracks a day eatlier.”). See supra notes 78-79.

245 I4
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IIT. DRAWING THEORY FROM CONTEXT: TRANSNATIONAL, POLYCENTRIC OR
OTHER LEGAL ORDER?

The Rana Plaza building collapse provides both 2 germinal illustration and a
structure for approaching the issue of theotizing the complex interactions of
governance institutions. The building collapse and its aftermath are neither random
not disconnected. They suggest the outlines of an emerging otdering of governance
that is situated within, between and beyond states, but that is felt like law but may
not be tied to the domestic ordets of states. Indeed, the Rana Plaza building collapse
appears to call out for a theoty to craft a notmative theory within which the “stoty”
of Rana Plaza can be understood, framed and contained within a rational structure
of law, politics and economics. In the face of the tragedy that is the Rana Plaza
building collapse, and perhaps the greater tragedy of the actions that followed in the
political, economic and societal spheres, such theotizing is necessary to ratonally
ordet the past and manage the future.

Theory provides an Instrument to manage policy discourse and the
development and application of the techniques of governance that may be deployed
in the setvice of the premises at the cote of the policies structured within theotetical
constructs. In the case of Rana Plaza, commentators detived a number of theoties
and approaches that appeared to conform their own views of the natute of
governance and the operation of the emerging economic global order. One
perspective embedded Rana Plaza within the larger project of folding transnational
economic activity, and the entetprises through which these activities are undertaken,
within systems of international legalities.?*6 Another perspective seen in Rana Plaza
and its aftermath the emerging hicrarchy of the management of developing (host)
states by developed states and their multinational enterprises. 247 Still anothet seen
in Rana Plaza, are the possibilities for reforms of Bangladesh labor or other laws to
approach or conform to international standatds,?® or those of other states.?* This
perspective is sometmes contextualized within private governance and focused on
the structutes for managing downstream suppliers, 20 or the effectiveness of

246, See Erika R. George, Insorporating Rights: FEingpirs, Global Enterprise, And Global Jastice, 10 UL
St. THOMAS L.). 917, 953-54 (2013).

247, See Peter C. Hansen, Awoiding Harmfil Overreach When Promoting Human Rights In African
Tnvestments, 35 U. PA. J. INTL L. 1113 (2014).

948 S ‘Tamaana Rubya, Note: The Ready-Made Garnent Tndustry: An Analysis Of Bangladesh’s

1_abor Law Provisions Afier The Savar Tragedy, 40 BROOK. J. INT’LL. 685 (2015).

249.  S.M. Solaiman, Usnpresedented Factory Fire Of Tagreen Fashions In Bangladesh: Revisiting
Bangladeshi Labor Laws In Light Of Their Equivalents In Asustralia, 31 HOFSTRA 1.AB. & BmP. LJ. 125 (2013);
Alyssa B. Coffey, Note: Beyond Pre-Reconstruction Slavery: America’s Modern Day Trade Practices And
Confronting Forced Labor, 6 GEO. MASON J. INT’L, COM. L. 201, 208-09 (2015},

250.  See, £.g, Kishanthi Parella, Outsourcing Corporate Acconntability, 89 Wash. L. Rev. 747 (2014)
(approach grounded in reflexive Jaw principles), This petspective is quite usefol for its insights on the
fragmentation and diffusion of intersect and incentive within a multilayered public and private
governance order that easily evades traditional legal sttuctures of commmand. It secks to devise
techniques that match the behavior structutes of critical actors within the context of the problem to be
corrected.
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cotporate codes of conduct in global management of behavior in economic
relationships across a supply or production chain®! (and theit legalization),2 or
ethical soutcing.”* A related perspective contextualizes Rana Plaza within the larger
issue of supply chain behaviots, emerging business expectations and the distribution
of societal, economic and legal tisk for damages.? These can focus on the
importance of one or another of the actions taken in the wake of the Rana Plaza
building collapse—the Accord, for example, as a new type of govetnance contract
that ought to function mote like law than a private arrangement among the parties
thereto.?®> Conversely, still another petspective of Rana Plaza sees in supply chains
a means of closing 2 governance gap that limits the ability of states to manage their
own intetnal ordets and that requites a sharing of governance responsibilities across
a group of stakeholdets.?¢ Rana Plaza is sometimes embedded in other global
movements—gender based empowerment,?s” human rights to health,?8 embedding
rights to development within legal regimes, or greater public and private
monitoting and accountability structuting, 260

251, See Batbara J. Fick, Corporate Social Responsibility For Enforcement Of Iabor Rights: Are There
More Effective Alfernatives?, 4 GLOBAL BUS. L. REV. 31 (2014); Greg M Zipes, Ties That Bind- Codes Of
Condset That Reguire Automatic Reductions To The Pay Of Directors, Qfficers, And Their Advisors For Fuilures Oy
Corporate Governance, 15 ]. Bus. & Sec, L. 105, 12223 (2014); Sarah Labowitz & Dorothée Baumann-
Pauly, NYU Stern Sch. of Bus., Business As Usnal Is No# an Option: Supply Chains and Sourcing after Rana
Plaza (2014), https:/ /www.stern.nyu.edu/sites/ defavit/ files /assets/documents/con
—047408.pdf; Donald C. Dowling Jr., Global Codes of Conduct, 24 No. 3 Int'l1 HR J. ART 1 (2015),

252.  See, eg, Madeleine Conway, A New Duty of Care? Tort Liability from Voluntary Human Rights
Due Diligence in Global Supply Chains, 40 QUEEN’S L. 741, 753 (2015) (Canada).

253.  See Olivera Medenica, The Inmportance Of Counsel In The Context Of The Fashion Industry’s
Eimerging Issues, Aspatore (Sept. 1, 2014) 2014 WL 5473989) at 6. .

254.  E. Christopher Johason Jr., Business Lawyers Are In A Unigne Position To Help Their Clients
Ldensify Supply-Cloain Risks Involving Labor Trafficking And Child Labor, 70 Bus. Law. 1083, 1101-02 (2015).
See also Blizabeth Tuitle, Note: Made In Violation: Non-I.egal Solutions To Labor Abuses Perpetrated By
American Multinational Carporations In Foreign Sweatsheps, 17 Duq. Bus. L.J. 101 (2015) (arguing for the use
of non-legal solutions, focused on corporate codes of conduct and consumer involvement, to meet this
this global issue). _

255.  Set, eg, Matk Anner, Jennifer Baird, and Jerery Blasi, Toward Joint Liahility In Global Supply
Chains: Addressing The Root Causes Of Labor Violations In International Subcontracting Networks, 35 COMP.
LaB. L. & POL’Y ] 1 (2013).

256. See  WORLD ECONOMIC FORUM, GLOBAL AGENDA COUNCIL, SHARED
RESPONSIBILITY: A NEW PARADIGM FOR SUPPLY CHAINS (2015), http:/ /wwrw3weforum.org/docs
/WEF_GAC_Supply_Chains_%20A_New_Paradigm_201 5.pdf.

257.  See, eg, Lamia Karim, Analyzing Women's Empowsrment: Microfinance And Garment Labor In
Bangladesh, 38-SUM Fletcher F. World Aff. 153 (2014),

258.  See Carol Castleberry, A Human Right To Health: Ir There One And, If So, What Does It Mear?,
10 INTERCULTURAL HUM. R1S. L. REV. 189, 220-221 (2015),

259, See Upendra Achatya, The Future Of Human Development: The Right To Survive As A
Fandamental Blement Qf The Right To Development 42 DENV. J. INTL L. & POLY 345, 364 (2014}
(“Cotporate activity in underdeveloped ateas of the world additionally lead to continued
underdevelopment. Perhaps one of the most current examples is that of the garment beit in Banpladesh,
whete distegard for the basic safety of factoty workers has cost thousands of lives in factory fites and
collapses.”). o

260.  See Natasha Schwatzbach and Ben Richardson, A Bitter Harvest: Child Labour I Sugarcans
Agriculturs And The Role Of Certification Systerss, 21 U.C. DAVIS §. INT’L L. & POLY 99, 126-27 (2014).
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 However, few consider the possibility of systemicity in the complex of
relationships that constitute the Rana Plaza episode in spatial and temporal
context.26! Indeed, there is much to learn from the bits and pleces that make up
what is organized here as the construct of the governance regimes of Rana Plaza
from before, through, and after the collapse of the factory building and among
public and ptivate actots within and beyond Bangladesh. But it is also possible that
from these bits and pieces, might emerge the outlines of a system, of something
new, that is coherent and self-referencing. It is possible to posit order within the
multiple actors, jurdsdictions and intermeshing governance ogders that constitute
that regulatory stew that is Rana Plaza. Vet if Rana Plaza illustrates the operation of
such a system, then what kind of system is it? Three possibilities are considered.

A, A Transnational Legal Order?

Transnational Legal Otders (TLOs) are constellations of legal notms,
organizations, and actors that seek to order behaviot in a highly globalized wotld in
ways that transcend nation-states 262 The concept was developed with conttibutions
from a vatiety of scholats representing multiple disciplines, including internatonal
lawyers, political scientists, sociologists, anthropologists, and law and language
experts.263 TLOs contain three elements: order, legal, and transnational—that is they
rust exhibit the chatacteristics of a governance order that is at once both legal in
character and transnational in scope.26 Fitst, a TLO must solve ot order some
problem recognized by actors. That is, 2 TLO seeks to theotize the basic issue of
what is ordered and the behaviors entailed in the notion of order.265 Second, TLOs
are legalized and legitimized because they employ legal norms266 That is, TLO
theoty seeks to understand the distinctiveness of a legal order.26” Finally, TLOs ate

261.  On the importance of both temporal and spatial dimensions in complex multi-planed
governance, seg, £, Larry Catd Backer, Governance Polycentrism Or Regulated S elf Rogulation—Raule Systenss for
Human Rights Impasis of Eeonomic Ackivity Where National, Private and International Regimes Collide,
CONTESTED COLLISIONS: INTERDISCIPLINARY INQUIRIES INTO NORM FRAGMENTATION 1N
WORLD SOCIETY 198 (eds., Kerstin Blome, Hannah Franzhi, Andreas Fischer-Lescano, Nota Markard
and Stefan Oeter, Cambridge Univ. Press, 2016).

262, ‘Terence Halliday and Gregory Shaffer, Transnational Legal Orders, in TRANSNATIONAL
[ RGAL ORDERS, 3, 56 (eds., Terence Halliday and Gregoty Shaffer, New Yotk Cambtidge Univ.
Press, 2015).

263. ‘Terence Halliday and Gregory Shaffer, acknowledgements in TRANSNATIONAL LEGAL
ORDERS, xi, xi-xii (eds., Terence Halliday and Gregory Shaffer, New York: Cambridge Univ. Press,
2015).

264,  Terence Halliday and Gtegory Shaffer, Researching  Transnational 1.egal Orders, in
TRANSNATIONAL LEGAL ORDERS, 475, 475-76 (eds., Terence Halliday and Gregory Shaffer, New
York: Cambtidge Univ. Press, 2015).

265.  Halliday and Shaffer, Transnational Lagal Orders, supra siote 263, at 5-9 (“An ‘order,’ in other
wortds, connotes some regularity of behavioral ofientation, communication and action, but it remains
open to increrental change and considerable variation.” Id at 9.).

266.  Halliday and Shaffer, Researching Transnational Legal Orders, supra note 265, at 475-76.

267.  Halliday and Shaffer, Transnational Legal Orders, supra note 263, at 9-18 (stipulating three

- distiact atteibutes: norms produced by or in conjunction with 2 legal organization or network (ibid., 11);
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transnational as they exist in a globalized society, and are not attached or bound to
one nation-state.2® That is, TLO theory seeks to contextualize legal ordering within
the transnational sphere.

TLOs have certain characteristics that ate cettainly not uniform among the
many TLOs that exist today. For example, TLOs come in different sizes and apply
to different legal areas.2%? They do not exist for an indefinite amount of time, they
may rise and fall quickly or exist for a long period of time.270'TLOs apply to different
ateas and are not bound to any one state, they ate implemented differently across
nations.?”! Finally, TLOs are not bound to a uniform standatd and they may exist
in different sizes and structures.?”? The task of the TLO ptoject is to “produce a
theotetically infused and empirically based approach to mapping and explaining the
formation, institutionalization and impact of TLOs."273

The concept of the TLO, as applied by scholats from across many different
disciplines, builds from Terrence Halliday and Gregory Shaffer’s influential work
on TL.Os.2™ In their book, Halliday and Shaffer seek to build theoties and empirical
understanding of TLOs for the purposes described above.25 Scholats have applied
their concept of TL.Os to empirically study different regulatory areas that help flesh
out both the concept of the TLO and its position with global ordeting.

For example, Susan Block-Lieb and Terrence Halliday examined T1.Os in
bankruptcy and matitime law.?7¢ The focus is on the development of a “conceptual
basis for establishing when the legal nottns promulgated by a TLO have settled.”?77
Roderick Macdonald traces the emergence of TLOs that govern secuted transaction
law 278 He finds that there is not a proposal for 2 comprehensive and global uniform

the notms engage legal instimtions within multiple nation-states (ibid., 13); and the notms are produced
in recognizable legal forms ({ibid., 15)).

268.  Id, at 18-20 (“TLOs span legal orders that vaty in theit geogtaphic scope, from bilateral
to plurilateral agteements, to private transnational codes to regional governance bodies to global
regulatory otdeting.”); see alo Halliday and Shaffer, Researching Transnational Lagal Orders, supra note 265,
at 476.

269.  Halliday and Shaffer, Ressarching Transnational Legal Orders, supra note 265, at 516-17.

270,  Id,at 517

21, Id

272,  Id,at 518

273, Halliday and Shaffer, Transnational Legal Orders, supra note 263, at 21,

274.  Nicely collected in the esszys published in TRANSNATIONAL LEGAL ORDERS, (eds.,
Terence Halliday and Gregory Shaffer, New York: Cambridge Univ. Press, 2015).

275, See gemerally Halliday and Shaffer, Transnational Legal Orders, in 'TRANSNATIONAL LEGAL
ORDERS, 5 {eds., Terence Halliday and Gregory Shaffer, New York: Cambsidge Univ. Press, 2015),
supra note 263.

276.  Susan Block-Lieb and Terrence Flalliday, Settling and Concordance: Two Cases in Global
Commercial Law, in TRANSNATIONAL LEGAL ORDERS, 75-113 (eds., Terence Halliday and Gregoty
Shaffer, New York: Cambridge Univ. Press, 2015).

277, Id at109. The timing and location of this settling has powetful effects on textual meaning,
Ibid. Meaning, itself, thes, develops in a transnational and recursive context that is amplified by the
multiple sites within which these norms are made and then come to be legalized.

278.  Rederick Macdonald, Wen I_enders Have Too Much Cash and Borrowers Have Too Little Taw:
The Emergence of Secured Transactions Transnatonal Legal Orders, in TRANSNATIONAL LEGAL ORDERS, 114-
53 (eds., Terence Halliday and Gregory Shaffer, New York: Cambridge Univ. Press, 2015).
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and codified secured transaction TLO.Z27 Rather, there may be informal and
ancodified TLOs.2%0 These TLOs ate emerging due to the spread of Lex Americana
by the US through three mechanisms: US influence on the wotk of internatonal
lawmaking agencies, influence of international financial agencies, and financing of
some graduate programs in law and economics. 281
Philip Genschel and Thomas Rixen analyze the TLO on double tax relief and
analyze its impact on taxpayers.282 They offer four empirical lessons.28? First, tax
TLOs were facilitated by the nartowness of their scope.28 Second, consolidation of
Tax TLOs was possible because it was undertaken at a time when its “practical
significance and political salience were cather limited.”28 Third, the tax TLOs
impact tends toward issue expansion, overlap and entneshment; they may start small
but grow.28 According to Genschel and Rixen, TLOs have an innate tendency that
leads to “issue expansion, ovetlap, and enmeshment.’28? Fourth, timing and
sequence matter in TLO development.?®® They conclude that because a TLO
initially “deals only with one patticular issue or set of issues in isolation, it is likely
to create unintended ([sometimes unforeseen]) spillover effects on other issues: By
ordeting — solving - one particulat problem, they reshape the problem context and
may thus trigger a further round of legal ordering.”?¥ They furthet conclude that
TLOs “shape social relations and outcomes both by constraining and by enabling
behavior.””2%0
" 1n the context of the TLOs for monetaty law and trade law, Gregory Shatfer
and Michael Waibel addtess vatiation in the alignment (and misalignment) between
trade and monetary TLOs regarding three particular issucs: balance of payments,
currency manipulation, and capital controls. They examine how variation in how
the tules of these two TLOs align affects outcomes. For example, they argue that
these TLOs have become “less aligned over the use of capital controls since the
1990s.729! According to Shaffer and Waibel, the alignment on this issue in “legal
otdering becomes more difficult, despite the considerable legalization and
judicialization of one of the two TLOs—the trade one.”’”? Eric Helleiner

279, Id at 146.

280, 14 (“Such a comprehensive, global, and systematic TLO may be emesgiog, albeit as an
informal, not a codified, legal otder.” Id.)

281, Id at147-48. -

282.  Philip Genschel and Thomas Rixen, Settling and Unsettling the Transnational 1.egal Order of
Tnternational Taxation, in TRANSNATIONAL LEGAL ORDERS, 154-83 (eds., Terence Halliday and Gregoty
Shaffer, New York: Cambridge Univ. Press, 2015).

283, Id at178-81.

284, Id at178-79.

285, Id
286, Id at179
287. Id '

288,  Id at 179-80.
289, Id at178.
200,  Id at 179.
291.  Id at 225.
292, Id
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complements this analysis in the context of the ineffectiveness of the transnational
financial legal otder.2%8 He traces the incremental and piecemeal development of
this TLO in response to ctises in globalizing financial matkets, but finds the
financial TLO not highly institutionalized.24 As a result, he contends that the
“ineffectiveness is more likely to prompt policymakets to increasingly embrace a
more decenttalized order involving the greater use of host country regulation and
even testrictions on ctoss-border movements of financial capital.”29

In analyzing the TLO for food safety, Tim Biithe considers the Codex
Alimentarus and its alignment with the World Trade Organization which has helped
to produce TLO institutionalization2’6 He maintains that the focus on
institutionalization “should thetefote lead to an intensification of the conflicts of
interest during the rulemaking within the institutionalized TLO.”2%7 He finds that
this TLO “consists not of a static bundle of rules but of a combination of specific
cutrent rules and meta-rules and procedutes for updating or appending the current
rules. These characteristics are found in other areas of global governance as well.”298
TLOs do not so much “solve” governance issues as they reshape the context in
which these challenges ate approached. Thus, regarding the climate change TLO,
Daniel Bodansky notes only limited normative settling. 299 He concludes that even
if micro-TLOs for climate change in particular sub-issues have emerged, “it may
not be sufficient to solve climate change problems.””200

Laurence Helfer “applies the TLO framework to explain the origins of ...
controvetsies and their consequences” in the area of access to medicines.30T He
provides a “conclusion that future studies of TLOs may wish to explore: that highly
contested international rules constrain, rather than expand, the policy space
available to governments when those rules ate transposed into national and sub

293.  Eric Helleiner, Rogulating the Rogatlators: The Emergence and Iimits of the Transnational Financial
Legal Order, in TRANSNATIONAL LEGAL ORDERS, 231-57 (eds., Terence Halliday and Gregoty Shaffer,
New York: Cambtidge Univ. Press, 2015).

294, ld at 232 (one that might lead to a legitimacy crisis).

295..  Id at 255,

296.  Tim Bitthe, Inttbtutionalization and its Consequences: The TLOG) for Food Safsty, in
TRANSNATIONAL LEGAL ORDERS, 258-86, (eds., Tetence Halliday and Gregoty Shaffet, New York:
Cambridge Univ, Press, 2015) (“Institutionalization in this sense is important because the analytical
usefulness of recognizing TLOs as a distinct phenomenon hinges on them being more than a reflection
of the momentary inter- ot transnational distribution of powers.” I, at 260y,

297, Id at 261,

298. M

299, Chapter 8: Daniet Bodansky, Chmate Change: Transnational 1egal Order or Disorder?, in
TRANSNATIONAL LEGAL ORDERS, 287 (eds., Terence Halliday and Gregory Shaffer, New York:
Cambridge Univ. Press, 2015),

300. I ar 305. (“To the extent that order has emezged, it has been through a mote bottom-up
process.” Id. at 304).

301, Laurence Helfex, Pharmacentical Patents and the Human Right ts Health: The Contested Evolution
of the Transnational Legal Order on Access to Medicines, in TRANSNATIONAL LEGAL ORDERS, 311-39 (eds.,
Terence Halliday and Gregory Shaffer, New York: Cambsidge Univ. Press, 2015); ser afro Gregory
Shaffer & Susan K. Sell, Trumsaational Legal Ordering and Access to Medicines, in PATENT LAW IN GLOBAL
PERSPECTIVE, 97, 98 (eds., Ruth L. Okediji & Margo A. Bagley, Oxford Univ, Press, 2014).
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national legal systems and can be invoked and enforced by competing groups of
domestic actors.”02 This insight reinforces the notion of interplay of politics and
institutionalization in TLOs operating at multiple governance levels.30?

Does Rana Plaza fit comfortably within TLO theoty? TLO theory offets #wo
potentially useful approaches to the analysis of the context that is Rana Plaza—the
aggtegate of operations that are embedded in a supply chain. The first considers the
premise that the supply chain is an object of transnational govetnance effectuated
through networks of transnational legal orders. It is premised on the idea that TLO
theory is a useful means of approaching the interactions of these multple legal
otdering initiatives as they affect patticular points in the supply chain. The second
considers the premise that the supply chain (or a supply chain in 2 patrticular area,
such as for apparel) itself is an integrated and self-referencing transnational legal
order. It is grounded in the notion that the supply chain itself is the framework
within which a unified transnational legal order operates. Bach is considered in tutn.

" One can make a strong case that a close reading of the governance structures
around the Rana Plaza building collapse suggest the emergence of a well-defined
TLO. Reading Rana Plaza within its multiple contexts—within Bangladesh, within
global supply chains, and in time—points to an order that is both legal and
transnational in the way that the advocates of TLO theoty would embrace. If that
is indeed the case, the Rana Plaza setves as a powerful additional evidence of the
power and value of TLO theoty to explain and understand emerging governance
frameworks.

1. Supply Chains as Nexus Points for TLO Systems

One can see in Rana Plaza the existence and interactions of related TLOs.
And, indeed, Rana Plaza might provide a valuable case study not merely for the
structuring of TLOs but fot a theory of their interactions around particular events
that touch on their respective governance zones. Hvetry one of the actors that
affected ot wete affected by these events could be understood as an autonomous
TLO, or as constituents of a broader TLO comptising states, multinational
enterprises, civil society, and international otganizations.

a. States

To a great extent, states appeat to embody what TLOs are not—national legal
orders embedded in an intetnational order of states. Yet consider the nature of that
embedding of states within the emerging international framework of governance.
The state players in Rana Plaza provide a good example. Hach is to a greater or

lesser extent a national legal order, but Bangladesh appears to test the conception
of states as distinct legal orders whose botders form a permeable barrier within
which legitimate legal ordering, grounded in detmocratic and tepresentational

302, Id ar335.
303, Id at 376.
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principles, can be maintained. Both before and after the factory building collapse.
Bangladesh itself appears to be a state only with respect to residual characteristics
of statehood: Tt operates as a state i form, but in effect, it appears mote as a container
for the implementation of the govetnance otrders of other actors than as the
controlling organization of its own distinctive legal order.30%4 TL.O theoty can help
us understand the changing character of developing states emetging within the
globalized legal order as internally constituted pats of broader TLOs. Bangladesh
appears to be a receptacle within which the functionally differentiated governance
orders developed by multinational enterptises and international otganizations
reside, and in residing contribute to the articulation of a transnational order within
the national tertitory.® That transformation of the Bangladeshi national logal order
seflects fransnational legal ordering. '

It follows that Bangladesh can be understood as a site of incomplete
governance that requires a network of transnational actors to complete 306 "This
transformation becomes evident in the context of Bangladesh’s positioning in its
international relations. Before the building collapse, Bangladesh’s domestic legal
order could be understood as a particularized expression of a transnational legal
order—the aggregation of Bangladesh’s obligations under its international treaties,
and especially its trade and investment treaties with other states and international
otganizations. The resulting partial internationalization of Bangladesh law—at least
with respect to those intetnal elements of Bangladesh activities covered by those
engagements—might indicate a loss of sovereignty in classical terms. But it may also
evidence the embedding of Bangladesh within 2 legal order that is transnational.
That legal order was manifested effectively in the wake of the building collapse. The
swift move by the US. and the Eutopean Union to advance agteements with
Bangladesh coveting a vatiety of changes to Bangladesh’s domestic legal otder
through applying international norms suggests the way that states themselves should
be understood as participants in TLOs, especially relating to that portion of national
regulation that telates to transnational activity.

304.  See Ralf Michaels’s excelient discussion of states as sites for TLO in State Law as a
Transnational 1 egal Order, 1 U.C. IRVINE J. INT’L TRANSNAT'L AND COMP. I.. 141-160 (2010).

305 Latry Catd Backer, Fractured Territories and Abstracted Terrains: Human Rights Governance
Regimer Within and Beyond the Stats, 23 TND. J. GLOB. L. S1UD. (forthcomiog 2016) (discussing in the
context of the loss of representational legitimacy).

306.  As Labowitz and Banmann-Pauly note in their study:

Filling the governance gap will tequire a netwotk of interconnected actors — national and

international companies, governments, civil society, unions, and international organizations

— to enhance governance in the garment sector through a mix of public and private

mechanisms is means fostering greater transparency in business relationships, investing in

enhanced regulatoty oversight, coordinating financing systems fot making factories safer,

and pdotitizing infrastructure development,

SARAH LABOWYTZ AND DOROTHER BAUMANN-PAULY, BUSINESS AS USUAL 15 NOT AND OPTION:

SUPPLY CHAINS AND SOURCING AFIER RANA PLAZA 46 (NYU Stern Center for Business and Human
Rights, 2014),
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b. Multinational organizations

Multinational enterprises are usually viewed as the classical expression of
transnational order. In the Rana Plaza events, they cleatly evidence their character
as transnational and as an ordering system. Multinational enterprises were a crucial
player in governance orders within Bangladesh through their supplier codes of
conduct and the governance power they asserted down their supply chains. But that
governance otder was quite narrow—focused on the charactetistics and behaviors
of downstream supply chain partners, and sometimes in competition with the
governance orders of competitor multinational enterprises. Enterprises have been
quite aggtessive in resisting notions that their obligations under their own normative
systems extend beyond their suppliers to so called third party beneficiaries 7 That
sevetely limits the scope and effectiveness of the governance community created,
and may make it hardet to consider the outcomes to constitute either law or order.

The answer depends, in patt, on what one considers to be a legal order, as Rana
Plaza highlights both the legal and non-legal ordering around which transnational
econofmic actors otganize their activities. MNE self-constituting governance orders
can be understood both as legal®® and governance®” orders. It depends on the
concepts of the obsetver and the way one characterizes their connection with the
domestic legal otders of the states in which they operate. What appears clear from
the realitics of Bangladesh before the building collapse was that the supply chains
were ordered as ttansnational systems, but their legal character was, at best indirect
and consequential. They might have impacted the legal order of Bangladesh, and
they might have been protected within the domestic legal orders of home and host
states, but they werte not directly legal because their existence depended on their
autonomy from law.

Yet even in the context of the transnational orders of economic actors, it is
possible to see the emetgence of a legal order in the aftermath of the building
collapse. Tt is in the collective action of economic enterptises—in the Accord and
Alliance—that one sees the emergence of ptivate transnational govetnance orders
that begin to take on a set of /ga/ characteristics. The Accord and Alliance reptresent
the self-constitution of private and public governance orders to the ends of
developing and implementing legal regimes within a state that incotporates and
legalizes international normative rules. It is not just that the Accotd and Alliance are
legal persons, but that their object is the construction of a legal order that is
inherently transnational. The move towards this form of transnationalism—
involving states, international organizations, and private actots—points to the rise
of 2 new normal for legal ordering both within and beyond the state. The same, of
course, is true of the Arrangement. On the one hand, it can be viewed as a means

307, Se, eg, Dos I v. WalMart Stores, Inc., 572 F. 3d 677 (9th Cir. 2009).

308. GRALE-PETER CALLIESS & PEER ZUMBANSEN, ROUGH CONSENSUS AND RUNNING
CODE: A THEORY OF TRANSNATIONAT PRIVATE LAW (Oxford 2010).

309, GUNTHER TEUBNER, CONSTITUTIONAL FRAGMENTS: SOCIETAL CONSTITUTIONALISM
AND GLOBALIZATION (Gareth Notbury Trans., 2012).
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for avoiding domestic litigation. Yet the Arrangement itself is grounded in legalities
that ate internationalized and embedded within legal systems itself. Both in its
administration and in its normative structure it evidences a distinctive and
autonomous otder that is functionally differentiated in a narrow way but, within the
scope of its function, legal and transnational.

¢. Civil society and international organigations

Civil society played 2 crucial but derivative role both before and after the
building collapse. To a large extent Rana Plaza suggests the necessary role of civil
society i the development of TLOs that may be centered in the state, in
multinational enterprises, or in multilateral orders. Civil society setves as a driver of
accountability both as a supplement and a substtute for the monitoring and
accountability functions of the state, the multinational enterprise and multilateral
(international) orders. But civil society may not drive TLOs. And it is not clear from
Rana Plaza, either before or in the aftermath of the building collapse, that civil
society itself, and for itself, constitutes a free-standing 'TLO. On the other hand,
one might see in civil society the necessary elements of functionally differentiated
self-constituted orders that are transnational. But might they be legal orders? It is
true enough that these ordets may lead toward legalization, broadly understood. But
it is less clear that their ordering is itself, while transnational, either legal or
ordered.310 '

Intetnational organizations ate deeply embedded in state-based and enterprise
TLOs. Rana Plaza cleatly shows that the international or transnational portion of a
TLO is grounded on the core work of international organizations as notm
producers and as the focus of the structures within which internationalization
occurs.*! Indeed, Rana Plaza suggests that international organizations are a crucial
clement in the establishment and structuting of TLOs. They provide normative
values, the principles that might find expression through law (and governance), and
also serve as the “ordet” through which transnational legalization may be
implemented. But those notmative values are sometimes understood as aspirational,
or the sources from which specific regulatory governance (public and private) may
be based. Thus, for example, the UN. Guiding Principles are invoked as a baseline
standard, but often for judging the effectiveness of private ordeting. 312 ‘The

310.  Coasider in this tespect the recent trends towatd the control of foreign NGOs by many
states. These might evidence either the legalization ot the absence of transnational NGOs. S, e e.g, Larty
Cata Backer, Managing Civil 5. ociety—Next Generation NGO Laws and Resistance fo the Internationatization of
Civil Society and s Normative Eleneents, LAW AT THE BND OF THE DAY (Oct. 10, 2015),
http:// icbackerblog.biogspot. com/2015/10/ managing-civil-society-next-generation html; Office of
the High Commissioner of Human Rights, Civil Society Space And The United Nations Human Rights Systom

(Oct. 2014), http:/ /wwrwr.ohcht.otg/Documents/ AboutUs,/ CivilSociety/CS_space_
N HRSystemmGuide.pdf.

311, Cati Backer, supra note 310. ,

312, “The United Nations Guiding Ptinciples on Business & Human Rights appear to have
been ignored in Bangladesh.” Business and Hurnan Rights Resoutce Center, The Rana Plaza building
collapse in Bangladesh - one year on (Apr. 2014), http:// business—humanr_ights.org/ en/the-rana-plaza-
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embedding of international normative standards is sometimes undertaken through
civil society capacity building, which includes strong elements of transnational
socialization through legal norms.31? In the Buropean Union context, they may also
serve as an aspirational governance template within Huropean legal orders. 314

It is cutious to note the way that ILO principles found exptession in the terms
of legalization and in the structure of the orders. The Accotd, the Arrangement, and
the multi-state compacts seem to center the IO within their goveinance
framewortks. The 1LO appeats to serve both as a means of seeking legitimacy for
the normative foundations of private multinational enterprise self-ordeting, and it
also served as the sousrce of those vety qormative framework fot the transnational
legal otdering of those enterptises. That is, ifs institutional patticipation was as
necessary as the application of its normative framework. Both together appeated to
provide the iraptimatur necessary to legitimate the public chatacter of the actions
of these private actots. The harder question centers on the extent to which
international organizations themselves are integral to the creation of TLOs. On the
one hand, it is easy to dismiss international organizations as appendages but never
as the central catalyst of 2 TLO. And there s much evidence in Rana Plaza to suggest
that this is the ptimary role of international organizations. Yet, on the othert hand,
such a view ignores the very real autonomy of international organizations as legal
orders in their own right that themselves ate enmeshed in ordeting relationships
among networks of actors.??® Within the context of Rana Plaza, it may be possible
o charactetize the 11O as a cote agent within the broader TLO, ot within an array
of competing TLOs, for the governance of apparel supply chains.

building-collapse-in-bangladesh-one-yeat-on. Both enterprises and states were criticized for the failure
to embed the duties and responsibilities of the UN Guiding Principles in theit response to the Rana
Plaza Building collapse. See Office of the High Commissioner for Human Rights, Press Release: “The
lessons of Rana Plaza have stll not been learned” — UN expert group on business and buman rights
(May 15, 2015), htp: / /wrwrer.ohchr.org/EN/NewsEvents /Pages/DisplayNews.aspx?NewsID
=15965&LangiD=E# sthash.dRwI5V5G.dpuf.

313.  Thus fot example, consider the Pillars in Practice Program, undertaken by the NGO Social
Accountability International, in partnership with the Danish Institute for Human Rights, the object of '
which is to advance the UN Guiding Principles in Bangladesh, Nicaragoa and Zimbabwe. Sz Social
Accountability International, Pilats in Practice Program, htip:/ /wwersa-
intl.otg/ index.cfm?fuseaction$Page.VieWPage&pageId:‘1344. SIA has noted that “Bangladesh is a key
focus country in our Pillars in Practice Program (PIP), in pattnership with the Danish Institute for
Fluman Rights (DIHR) and the CSR Centre Bangladesh. PIP builds the capacity of local civil society
organizations to engage with and train on the UN Guiding Principles for Business 2nd Human Rights.”
Social Accountability Intetnational, Bangladesh - 1 Year after Rana Plaza Collapse (Apr. 2014),
htip:/ /sa-intl.org/ index.cfm?fuseactionZPagc.VieWPage&PachD"—‘1 585,

314,  Ses Jerome Chaplier and Paige Mottow, Three Years Afier Rana Plaza: Progress on Corporate
Responsibility Remains Modest, EURACTIV.COM, Apt. 28, 2016, http:/ / www.enractiv.com/ section/ soctal
—eutope-jobs/opinion/ &ree—years—after—rana—plaza—progress-on-corporatewresponsibﬂity—remainsw
modest/ (Companies “nced to see the EU engage constructively in the implementation of its
international commitments, particularly the UN Guiding Principles on Business and Human Rights.
Rules to set up level playing field for human tights due diligence by compagies in the Buropean market
would be an essential first step towards making responsible busiaess conduct the notm and not the
exception.”).

315.  Shaffer et al., mpranote 7.
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d. Supply Chains as TL.Os

There is much to be said for the atgument that Rana Plaza provides a
contextually and temporally based illustration of a number of TLOs whose impact
on the events—both those leading to the collapse, and in tesponse to that
collapse—was decisive, as I will consider the possibility of disordered order, that is
of otder without a center as an alternative petspective. If TLO theory is useful for
understanding the segmented TLO systems at play during the arc of the events
around the Rana Plaza building collapse, do the interactions of these segmented
TLOs imply systemicity within the arc? That is, assuming the transnational and legal
clements of the govetnance actions around the Rana Plaza factory collapse, does
Rana Plaza also suggest that, in the aggregate, it evidences a singulat ordes otganized
around a supply chain?

One way fo approach the answer is in the affitmative. After all, the end
product of the factory building collapse was the movement of a number of TLOs
In union ot cooperation to elaborate a new legal structure for the management of
factory production within global supply chains. Better said, perhaps, the Rana Plaza
building collapse itself metely served as one of those rare moments when the

coherent governance substruciures that define the supply chain as an autonomous

legal order were exposed, if only briefly. But that moment of exposute produced a
substantial amount of effort at shifting the focus of regulation from the actors in
supply chains to the supply chain itself as the site that itself sustains its own
transnational legal order. Shifiing the focus of regulation to the supply chain has
been the object of the production of both soft law 316 and ptivate law among critical
apex actors in supply chains themselves along with their home states.317 It fits in
nicely with the fundamental insight of TLO theoty—merely shifting focus from
regulatory objects to regulatory systems as the better means of avoiding the
difficulty of regulating actors across botders. But that inverts the traditional
sttucture of law-—one regulatory apparatus regulating multiple actors—to one in
- which multiple actors regulate one system 318 '

The notion of the supply chain itself as a governance order could be
understood as a basis for recent efforts to conceptualize 2 model of global supply

3i6. See OECD, Responsible Supply Chains in the Gatment and Footwear Sector,
hitps:/ /mneguidelines.oecd.org/ tesponsible-sapply-chains-textile-garment-sectos.htm.

317. Ses eg, Social and Economic Council of the Nethetlands (SER), Apreement on
Sustainable Garment and Textile, supra note 235,

318.  The World Economic Forum White Paper provides a variant of this approach:
It requites the collective action, influence and resources of all major stakeholders in global supply
chains, including global commpanies, national-level suppliers, developed and developing governments,
international financial and labour otganizations, workers and trade unions, civil soclety, ptivate
philasthropy, and development agencies that are often central to public-private partnerships.
WORLD ECONOMIC FORUM, GLOBAL AGENDA COUNCIL, SHARED RESPONSIBILITY: A NEW
PARADIGM FOR SUPPLY CHAINS 4 (2015), htp:/ /ww3.wefonm1.org/docs/WEF_GAC_Supply
_Chains_%ZOA__New_Paradigm%ZOl5.pdf. ’
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chain risk management3!? This literatare suggests that the supply chain can be
considered an otder that is transnational. 320 Hence, a useful definition that itself
_suggests coherence and systemic autonomy within the context of risk management:
“The objective of supply chains are profit maximization. . . . Finding the balance
between productivity (efficiency) and profitability (effectiveness) . . . to move goods
and matetials between nations in a timely and seamless manner . . . so as to enhance
the profitability if the supply chain as a whole is the guiding mantra.”32! Enterprise
risk management is. itself sometimes a name used to desctibe the ordefing
characteristics of risk management based governance apptroaches within supply
chains.?22

B. Polycentric Ordered Anarchy or the Classical State Syster Rebooted?

Tt is possible to conceptualize the supply chain, thes, as either a transnational
legal ordet, ot as a nexus point of TLOs whose interaction touch on the way their
respective legal orders interact with the supply chain itself. At the end of the day,
the order that emerges in either version is one that legalizes, under dynamic
transnational standards, systems of factoty inspection and labor telations baselines
within global supply chains. Beyond that narrow transnational ordering——disorder,
governance tather than legality, and national supra-nationalism 3>

But it is also possible to look across an autonomous supply chain, the arc of
the histoty that matks the Rana Plaza building collapse and the scope of orders that
saw in that arc a necessity for extending ot applying their legal otders, and see . . .
nothing, That s, it is possible to see no system in supply chains, no autonomy, and
most impottantly no legal ordering. Anne-Marie Slaughter has spoken to the
possibility of an anatchic character, of the “need for global rules without centralized
power” in transnational space.3* Building on that insight, Marc Amstutz notes that
wotld law “constructs itself by means of a dynamic intetlinkage with the laws of
nation states.”# Law, then, is not an ordering principle—and one ultimately tied to

319.  Ses g, la Manuj & John 'T. Mentzer, Global Supply Chain Risk Management, 29 J. BUS.
LOGISTICS 133-54 (2008). ,

320, Id ar134.

321, Id (citing among othess, Richard T. Hise, The Implications of Time Based Competition on
International Logistics Strategies, 38 BUS. HORIZONS 39-45 (1995); Paul ‘T. Nelson & Gadi Toledano,
Challenges for International Logisties Managemens, 1 J. BUS. LOGISTICS 1-21 (1979); John T. Mentzer & John
Fitman, Logistics Control Systems in the 219 Century, 15 J. BUS. LOGISTICS 215-27 (1994); Donaid J.
Bowersox & Roger J. Calatone, Global Lagistics, 6 J. INTT. MARKETING 83-93 (1998}).

322, Ses, eg, Vicky Arnold, Tanya S. Benford, Clatk Hampton, and Steven G. Sutton, Enferprise
Risk Management as a Strategic Governance Mechantsrs in B2B-Enabled Transnational Supply Chains, 26 J. INFO.
SYSTEMS 51-76 (2012). :

323, See, e, Neil Walkes, Beyond Boundary Disputes and Basie Grids: Mapping the Global Disorder of
Normative Orders, 6 INT’L J. CONST. L. 373-96 (2008) (discussing the emetging disorder of ordets in an
increasingly normative polycentic universe of orders).

324, ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER 10 (Princeton, 2004).

325. Matc Amstutz, The Evolution of Corporate Social Responsibility: Reflectons on the
Constitution of a Global Law For Multinational Enterprises, 3 SCHWEIZERISCHE ZETTSCHRIFT FUR
WIRTSCHAFTS- UND FINANZMARKTRECHT (SZW/RSDA) 189-98, 195 (2015).
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a static conception of states. Rather law, and especially the law of transnational
ordets—serves not as an end point but as a means of linkage within dynatmic
systems—and the functions of law become detached from its Jorm.3%6 Like the UN
Guiding Principles themselves, a TLO becomes the means fot integrating
transnational activity into the environments in which they are active with reference
to 2 common set of organizing and normative principles, locally applied. And thus
a distinctive approach to anarchy in the transnational sphere: “An absence of
statutory norms need not be synonymous with lawlessness.””327

As an exemplar, then, Rana Plaza itself may be mis-centered as the site for a
system centered on a singular regulatory architecture; Rana Plaza attracts systetnic
action but itself cannot be understood as the framework for order—whether of not
legal ot transnational. As such, TLO theoty is useful for its nsight that effects or sites
of transnational governance are incapable of serving as the framework for order.
The best TLO theoty can offer us, then, is a conceptual framework for
understanding the way that actors can respond to stimuli (supply chains,
catastrophes, etc.), since these stimuli themselves cannot setve as foundations for
TLOs. '

1. Polycentric governance orders

The absence of a system grounded within a centeting framework does not
suggest a lack of order. It only suggests the lack of a singular order, There is 2
consequence for TLO theory: the possibility that it does not describe a cluster of

legal orders that are centered, but rather that Rana Plaza evidences the fractuted

though ordered ecologies of different TLOs. The Rana Plaza arc, the supply chain
it exemplifies, is chatactetized by dynamic segmented TLOs, to be sure. But it is
also marked by #ransnational governance orders and by national otders, each of which
tevolves around their tespective jutisdictional borders and operating within the logic
of their institutional strictures. Together, these actors bumped up against each other
precisely because the building collapse collapsed the space separating these
institutionalized orders. Fabrizio Cafaggi has spoken to the tise of transnational
ptivate regulatory regimes created by a host of public and private actors that lack
the forms and chatacter of law, but that may have the effect of law.?28 Thus, where
TLO theory may see a legal otdering, transnational ptivate regulation theory may
see governanse. One focuses on the formal structures of behavior control within a
community, the othet on the effect of behavior control mechanics whatever their
form. Both, of course, assume, to some extent, the viable autonomy of those
Institutional actors that produce either the legal forms or the effective tactics of
tregulation.

326, Idar191,
327, Id ar 198,

328.  Ses Fabrizio Catfagl, New Foundations of Transnational Private Regulation, 38 ], L. SOC’Y 20-49
(2011}
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One can see in the supply chain regulatory structures, especially like that
illustrated through the Rana Plaza supply chain, an integrated and complementary
convergence point where distinct regulatoty orders—legal and govetnance—imight
meet at the point of intersection of their respective jutisdictions, whether
tertitotially ot functionally differentiated. This complementarity tends to obscure
the distinct orders which contribute to what in the aggregate looks like a single
approach but which in reality is no mote than the layering of complementary
systems. This is patticularly revealed in more well-defined supply chains, for
example agticultural and food production.? But its structutes are becoming clearer
in consumer goods industries.?

The system constitutes itself as an organism with governance structures. These
governance stfuctures are devolved and fractured to reflect the functionally
differentiated components of the supply chain itself—along tertitorial, functional
and production oriented lines. Seakeholders tend to focus on these segments rather
than on the supply chain itself as an autonomous governance order.3! It is not
sutprising, then, that the unity of the supply chain, as a singulat space for
govetnance, is itself a composite of multiple sub-govetance zones. But this
composite might be better understood as the amalgamation of governance otders
around a system, one without a centering apparatus. In this sense, the supply chain
is self-constituting, and transnational, but it is not a legal order. It is a governance
pass through-—a sorting but not organizing structure. The supply chain is instead a
hybrid legal-governance otder of devolved power organized through public and
private systems only partially mediated through law, and thus only partially mediated
through those public bodies through which law may only be expressed.

But that mingling did not necessatily imply an order to that co-mingling, to
that intermeshing within the context of necessaty reactions to the building collapse.
It is possible to see in supply chains, like Rana Plaza, the space within which it is
(finally) possible to anderstand that while segmented governance or legal otders
may be centered within their respective logics (their ideologies that give shape to
their frameworks and solidify their borders), those orders may not be ordered by a
singular logic. That is, Rana Plaza should point to an ordeting framework within
which a TLO can be discerned. And yet rather than {lluminating the structures of a
TLO around a subject of order—Rana Plaza—it instead shows supply chain

329.  Sep, e, Linda Fulponi, Fimal Report or Private Standards and the Shaping of the Agro-Food Systern,
AGR/CAAPM (2006)9/FINAL . {2006), http:/ /www.oecd.org/ officialdocuments
/ pub]icdispiaydocumentpdf/ Peote=AGR/CA/ APMY282006%299/ FINAT &doclanguage=En;
Spencer Henson & john Hutnphty, Understanding the Complexiities of Private Standards in Global Agri-Food
Chains as they Inpast Developing Connsries, 46 J. DEV. STUD. 1628-46 (2010).

330.  Se, eg, Richard Applebawm, Griant Transnational Contractors in East Asia: Emergent Trends in
Global Supply Chains, 12 COMPEITIION & CHANGE 69-87 (2008).

231. A good example touches on the role that civil society organizations sce for themselves in
the context of supply chains—not the ordeting of the supply chain itself, but the engagement with the
activities of vations components of that system. S, eg, David J. Dootey, The Transparent S upply Chain:

from Resistance to Implerentation af Nike and T evi-Stranss, 103 ]. Bus, ETHICS 587-603 (2011).
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systems like Rana Plaza as themselves objects of mote functionally differentiated
and pattial TLOs, each operating within and for the maximization of their own logic
and ideology and none contributing to an order that is centered on Rana Plaza
itself.332 _

Yet Rana Plaza, as representative of the autonomous supply chain in time, is
itself a subject of ordering, Rana Plaza, the supply chain system, then, might he
better undetstood as a framing clement—like the state in globalization—within
which governance converges within the logic of the centering system itself. But the
supply chain itself does not provide an internally coherent and centeting element,
just a structute within which governance systems convetge to the extent of their
conjoining with that system—and only to that extent. But it is a subject of ordeting
without a centet, without a leader. It remains little mote than an amalgamation of
the consequences of the determinations of ordering systems. Thus, what Rana Plaza
suggests is not the power of TLOs so much as the power of fracture as the
governing insight for understanding the locus of power, and thus the scope and
character of law and govetnance, within the transnational sphere in those areas that
count—where events occur that trigger the full range of regulatory responses
available to governance orders.33?

Rana Plaza, then, might be cleatly illustrative of the polycentricity, 3% the
absence of a single ordering principle, in the structure of governance respecting any
governance tertitory—whether based on tertitoty, function, operation, or relations.
Rana Plaza may also suggest the need for TLO theotizing that develops the issue of
anarchy in governance ordeting, that is of polycentricity within and among
governance ordering. 33 There was no centeting in Rana Plaza ot in any of its sub-

systemic ordering systems that suggests order that is not specifically self-referencing

within their own governance otbits. And yet the supply chain itself might be that
centering—that singularity, within which coherent governance occurs. In  this
tespect, both polycentric and TLO theoty would posit the existence of an order
from out of the supply chain. And Rana Plaza appears to give that insight some
substance. But this is a govetnance order of a kind quite distinct from what has
come before. It is no longer grounded in the tangible—tettitory, capitals, people—
it is intangible, systemic and functionally differentiated, layered upon, within, and
thtough other others. '

332 Consider this in light of recent scholarship on the governance ordering of CSR within
supply chains. Ste, eg, Li-Wen Lin, Legal Transplants Through Private Contracting: Codes of Vendor Conduct in
Global Supply Chains as an Excarple, 57 AM. J. COMP. L. 711-44 (2009).

333, And even those responses might themselves be subject to fracture within the logic of
globalization. S, eg, Milton C. Regan, Jr. & Palmer T. Heenan, Supply Chains and Porous Boundaries: The
Disaggregation of 1 agal Services, 78 FORDHAM L. REV. 2137-91 (2010) (discussing the disappregation of
legal services within what might be understood as a legal services supply chain TLO or private
governance systern).

334, Seq eg, Paul D. Aligica & Vlad T'arko, Polycentricity: From Polanyt to Ostrom, and Beyond, 25
GOVERNANCE 237-62 (2012). ’

335, Discussed in Larry Cath Backer, The Stwuctural Characteristics of Global Law for the 21 st Century:
Fracture, Fluidity, Permeability, and Pobuentricity, 17 TILBURG L. REV. 177-99 (2012).
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The differences between a polycentric and a TLO view of the suppljz chain
system as structure may center ofl tTWo distinct points. The first touches on the
character of governance. £ poljrcenttic theoty recognizes otdering that is regulatory
though not legal, that can exist independent of the structures and lepitimating
devices of the state. TLO theory tends, still, to incorporate, and be anchored in, the
structutes, mechanics, and techniques of the state. TLO theory might well be
understood as a method of tying transnational legal orders back into the state
system. Private governance might be understood as positing an extra-legal universe
in which. Jgality rathet than law is the touchstone.? Polycentric governance might
embrace the broadest view, focusing on the effects of techniques rather than either
their otigins or forms.

The second touches on the supply chain itself. Here alarge variation is possible
under either perspective. Two are most prominent. The first posits supply chain
system autonomy. To understand Rana Plaza, then, is to understand the supply
chain system that both produced its governance framewotk and to examine the
techniques used to manage and ordet it in the face of stress (the building collapse).
Supply chain systems may be thus understood as the “tertitory” of a governance
order. As such, they might serve, like states, as sites for and about regulation.3¥? The
second posits supply chains as nexus of convergence points for governance, in
which jutisdiction is itself functionally differentiated. Supply chain systems, then,
may be understood as a space where either governance is centered even if the
governance systems are themselves autonomous, of where governance is centered
on the supply chain itself though power is devolved among its stakeholder
constituents. The supply chain system that is Rana Plaza may be harmonized with
each of these frames of analysis.

C. The return of a hierarchically ordered state system.

Are there alternatives to either approach? Considet hete both the way in which
Rana Plaza fits comfortably into traditional narratives of a state-law system, and the
possibility of neo-feudal ordering grounded on the centrality of production,
political, societal and other functionally differentiated chains, not chaos exactly, but
mote like govetrnance in Angevin France.

Indeed, Ralf Michaels’® insights about the role of TLO theory within states
might add something valuable to the TLO discourse. Rana Plaza suggests that thete
is something to the notion that states might be undetstood as TLOs, especially
within the emerging global legal ordess in which state fracture opens their territory
to governance through multiple legal ordet. But that raises two questions, each of

336.  Cf Errol Meidinger, Beyond Westphalia: Competitive Legalization in Emerging Transnasional’
Reguiatory Systems, in LAW AND LEGALIZATION IN TRANSNATIONAIL RELATIONS (eds., Christian
Bristsch, Dirk Lehmkuhl, 2007).

337.  Se, e, Phil James, Richard Johnstone, Michael Quinlan, & Dave Waiters, Regulating Supphy
Chains to Lngprove Health and Safety, 36 INDUS. L. J. 163-87 (2007).

338, Michaels, supra note 304,
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which will be btiefly considered. First, if states can contain TLOs, then might one .

postulate that all national otrders are or ought to be (if approptiately developed)
transnational in character given the logic of globalization (for example). Second, if
that is not the case, and indeed, that some states retain legal integtity while other
fractute within global polycentric orders that can be projected within their
territoties, then might TLO theory be deployed to create a new justification for the
sott of -sovereign hietarchy that characterized international law before the 1930s;
that is, only a small group of “advanced” states can be understood as exhibiting the
characteristics of national-national orders, and all others may be national but in
telation to the transnational, they may be inferior.

If the first insight is cotrect, then, to some extent, TLO theory suggests a
necessary teconsideration of notions of sovereignty, and of the legitimate
foundations of the state. That, for example, might explain the logic of securities
internationalization through the Financial Stability Boatd in which the sensibilities
of the U.S. and EU ate meant to be crammed down other states.3?? It certainly
explains the relationships between Bangladesh and the U.S. and EU. And it provides
a basis for situating the TLO within the power dynamics of a U.S.-EU drive to
manage the internal domestic legal order of Bangladesh to their satisfaction by using
the veil of internationalization (and the mechanics of ILO principles) to leverage
their authority in Bangladesh and in the process to substitute this TLO for the
traditional relationship between citizens and their government at the heart of
legitimate state power within the ideology of legitimate constitutional states.
Conventional international relations theoty might see in that relationship both the
neo-colonialism inherent in unequal relationships between advanced and
“developing” states, but also the power dynamics of tutelage and the effective
inability of less-developed states to resist the hijacking of their domestic legal orders
to serve the interests of developed states, now incorporated within internationalized
norms that effectively shift the locus of political authotity from the Bangladeshi
demos to that of the international TLO communities affected by .the factory
building collapse. Peter Hansen provides a quite blunt description of this TL.O
dynamic.?4? Thus, if this perspective has value, it sugpests the need to theorize the

339.  Discussed in Larry Cata Backer, Private Actors and Public Governance Beyond the State: The
Muliinational Corporation, the Financial Stability Board, and the Global Governance Order, 18 IND. J. GLOBAL
LEGAL STUD. 751-802 (2011). .

340.  Contrasting the reaction of TLO to ctisis in Bangladesh and Africa he noted:

Had Rana Plaza been located in a subuth outside Accra rather than outside Dhaka, the

sesponse would have been quite different. Rather than see it as an isolated and all-too-typical

industrial accident in the developing world, the U.S. media would have assailed 1.8,

complicity in the horrors of an industtializing Africa that had been pristine and innocent.

Advocates of the Global South would have produced articles and conferences bemoaning

the ceaseless exploitation of African workers. Congtessional hearings would have heard

testimony not about safeguarding Africa’s “brand,” but rathet about how harshly U.S.

officials had chided their Affican counterparts. (The fact that even troubled Nigetia has a

better “brand” than Bangladesh on important metrics would be blithely ignored.) There

would have been calls to impose stringent labor conditions in investment treaty negotiations

with African countries, despite the fact that the United States does not impose such

conditions on existing parters like Bangladesh. Meanwhile, the “development aid” industry
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cransformation of internationalism within the context of globalization. This is not
the state system rendered under the ideology of states after 1945. Rana Plaza
suggests the re-invigoration of the conception of the state system, hierarchically
arranged, as it was conceived before 1939341 _ '

But the more conventional reading of Rana Plaza suggests not metely the
possibilities of a reversion of hierarchies of state power, and with it the fracture of
the soveteign power of lower tiered states, but also of the polycentticity inherent in
the emetging plobal legal order. That polycentticity produces a governance tetrain
in which political power is itself shated among public and private actors. These
actors occupy the same tettitoties but with quite distinct authority, simultaneously
assetting governance powet in an intetnally cohereat and externally networked way.
It suggests a new and multilateral re-institution of the feudal structures of neo-feudal
ordeting grounded on the centrality of production, political, societal and other
functionally differentiated chains, not chaos exactly, but more like governance in
Angevin France. Not, of coutse, in terms of the personal relationships at the heart
of feudalism, but rather in the intermeshed institutional relationships in which a
pyramid of power could claim some authority within a single tetritotial unit. Within
this approach, Rana Plaza provides a nexus point for the simultaneous activation of
govetnance powet by actors who ate free to act autonomously, but whose efforts
might be coordinated in the course of intergovernmental efforts at cootdination, or
not. The dynamics of the cooperative-competitive relationship between Accord and
Alliance suggest the nature of these relationships. And within this opetation,
Bangladesh, of course, plays 2 somewhat passive and minot role. And for those who
still hold to that vision inaugurated by the defeat of the Axis in 1945, the reality of
Rana Plaza might be depressing indeed. '

IV. CONCLUSION.

"T'he life story of the Rana Plaza factory building, from its development on the
cusp of Bangladesh’s enthusiastic entry into streams of global commerce and
investment, through its collapse and its aftermath, then, might setve as a matker of
the shape and character of emerging normative otders derived from, pethaps
sourced in, traditional notions of law and authority, but now motphed into
something quite distinct. But it is a distinctiveness also grounded on the patterns
and forms, quite comforting to large institutional actors, that are traditional and look
back on 2 system that has become in some places almost unrecognizable. Law, the
state, enterptises, governance, obligation and the like, terms well understood in the
late 20th century, appeat to have acquired new meanings, even as the forms they

would discuss with its enablers in the federal bureaucracy and congressional committees how

“3id” studies and capacity-building programs could promote the adoption and enforcement

of better Aftican labor and building-codes.
Peter C. Hansen, Avoiding Harmful Overreach When Promoting Hunran Rights TIn African Invesiments, 35 U. PA.
J. INTLL. 1113, 1115-17 (2014) (citations omitted).

341. See, e.g, WESTEL W. WILLOUGHEY, THE FUNDAMENTAL CONCEPTS OF PUBLIC LAW
307-13 (1924
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represent are wielded by a new cast of actors. If this wosld has ordet, it may well be
theotized as transnational legal orders. Yet it may also teflect order within multiple
hierarchies, ot something else. Many theoties are chasing facts at the moment. But
it may be too eatly to tell whether the hunt will be successful, or whether facts may
soon turn on-and further reshape theory.
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