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“And there was war in heaven.”!

THE ONCE ORDERLY ARRANGEMENT OF public and private power, of domestic
and international law, and of the institutions through which these arrange-
ments were realized has been upended by the very the structures legitimated
in political, economic, and legal theory.? In place of the state, the production 1
chain increasingly serves as a basis for collective governance.” Domestic and
institutional actors—individuals, economic enterprises, civil society actors,
public international organizations, and hybrids that emerge from couplings of
these actors—along with states, now engage in a world order marked by fracture,
fluidity, permeability, and polycentricity.* This world governance order is char-
acterized by a stable universe of objects of regulation around which governance
systems multiply and in which law is one of several systems of governance that
has an impact on the organization of human and communal activity.” It is a
governance order in which regional integration might well supplant both the
state and global integration.®
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And yet, much of the current discourse and premises of public policy
continue to indulge beliefs solidified after 1945.” This post-1945 system pre-
sumes a dynamic population bound to static and stable states, which reflect the
communal consensus of their populations through democratic representative
institutions. States operate and speak most forcefully through law, which con-
strains both the actions of states and the direction and scope of policy. Policy
discourse is centered on these traditional presumptions in ways that sometimes

) _ ignore or diminish the reality of the
Private governance an d self governance frameworks of globaliza-

regulation are viewed as threats tion thatare growing up around the

to the social and poIiticaI order. state or seek to preserve it in the face
of change.® But these emerging gov-

ernance systems, which appear all around the state in order to support activities
that cross borders and thus cannot be regulated in their entirety through the
application any one state’s law, contradict this discourse.” At the base of this
contradiction are two distinct approaches to regulation—one is legal and tied
to the traditional structures of the state; the other focuses on social norms and
is tied to the governance power of public and private institutions operating
between, within, and around states."

These contradictions lie at the heart of the subject of this essay—the chal-
lenges and opportunities, and the legal and public policy context of multinational
corporation or enterprise (MNE) regulation. ' MNEs “have transcended their
traditional limitation for lobbying on the national level, and have begun to in-
volve themselves directly within global economic regulations, either by acting as
transnational lobbies or by setting up rules themselves.”* And yet, policy discus-
sion tends to focus on the use of law to regulate MNEs whose operations extend
beyond the reach of any one state or on the structures of international law that
by their nature and implementation lack coherence and remedial structures. This
contradiction is especially discernible in recent efforts to legally institutionalize
an architecture for the regulation of the economic, social, cultural, and human
rights effects of economic activity."” Public institutions and civil society invest
substantial effort in the construction of an international legal framework for
regulating multinational enterprises.'* Private governance and self-regulation are
viewed as threats to the social and political order; at the same time, private actors
have increasingly turned to a variety of self-regulatory and private governance
structures, some of which are recognized in international norms, in order to
manage significant aspects of their operations."” Public actors have also sought
to manage private regulatory governance by intervening in private markets.'®
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In some cases, private actors have been recruited to serve as governmental sub-
stitutes in weak governance or conflict zones."” From a regulatory perspective,
the object of each such intervention is the international business enterprise.'®

Focusing regulatory efforts on enterprises, however, may miss the mark. The
policy problem might not be MNEs per se but rather the effects of production
chains, which themselves might be understood as their own transnational legal
orders, of which MNE:s form a part."” Indeed, the failure to clearly understand
whether regulation should be aimed at MNE:s, at the entities through which
production chains are operationalized, or at the production chains themselves,
evidence the difficulty of applying legal solutions where the regulatory object is
conceptually ambiguous, against which the techniques of traditional state-based
law may be ineffective.” Yet the focus of regulation, for many, must remain on
the MNE and grounded in state-based legal regimes.”! A powerful example is
the controversy over the value of a comprehensive treaty for business and human
rights.?? At its core, the controversy arose over the belief of developed states and
a large sector of civil society that the regulation global business activity must
be centered on MNEs (however defined) and undertaken through traditional
means—the modification of the domestic legal orders of states on the basis of
a treaty that creates a legal obligation on states to make and harmonize those
changes.”® Developed states and others oppose this effort as ill considered and
doomed to fail, precisely because law no longer has a monopoly on regulatory
authority.? That controversy serves as the front line in the battle between the
state and law-based approach to regulation of enterprises and the social norm
and transnational approach to the governance of economic systems within which
the MNE is embedded.

It is in this context that one may usefully consider the legal challenges
relevant to the proliferation of MNEs. This essay, presents the challenges to the
establishment of a similar coherent system of legal regulation by or through states.
Specifically, I aim to first examine the difficulties of regulating and managing
MNE:s through legal frameworks; second, to examine the current impediments
to the development of coherent regulatory models for MNEs and to sketch
out alternative approaches that seek to go beyond the limited and repetitive
approaches to the regulation of MNEs through law. The fundamental obstacle
to the legal regulation of the MNE, I argue, is the conceptual cage which con-
strains this use of regulation. In other words, this article proposes that as long
as the challenges of MNEs are understood as institutional ones—that is, as a
problem of managing something that can be conceived at some level of general-
ity as an institution—an appropriate regulatory response will be elusive because
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the aim of regulation cannot focus solely on regulating an object (the MNE as
enterprise) but must instead focus on regulating a system—production chains
beyond and within the state. The traditional tools available to states, such as
increasingly elaborate legal intervention, are inadequate to address the rise of

MNEs and global supply chains and will only produce failure.
THE CHALLENGES OF CURRENT APPROACHES

The effectiveness of domestic law as a regulatory framework for MNEs, or for
managing cross-border macroeconomic policy, is not guaranteed. States con-
front a substantial governance gap in such regulatory efforts—grounded in the
functional effects of globalized trade conducted through but not entirely within
states.” Even less assured is international law, whose effectiveness as a means
of managing the internal legal orders of states is, at best, not clear.?® The great-
est obstacle to international law’s effectiveness stems from law’s fundamental
character. Laws are the authoritative pronouncement of states, and their validity
is defined by the geographic borders of those same states. Less-developed and
poorer states have usually been required to ignore their own democratic order
and adopt legislation proposed to them by foreign states in order to preserve
their connection to transnational production chains. An excellent example is
Bangladesh’s agreement to a series of changes to its domestic legal order in
the wake of the collapse of the Rana Plaza factory building in 2013, changes
directed by foreign states and associations of MNEs.” The effect of law’s ter-
ritorial nature is well known—production chains tend to transform law into a
commodity, a transaction cost, or a factor in the production of wealth. Law’s
character as a cost of doing business assumes a larger role precisely because of
its locational effects, as this cost is limited to the territory in which the law can
be asserted. But this relationship between law and territory tends to upend the
traditional relationship between states—especially their governmental architec-
ture—and the global economic systems of which they now form a part. That is,
laws no longer apply to a population that has no choice but to conform; rather
their application now turns on the willingness of the governed to be governed.
The aftermath of the Rana Plaza factory building collapse nicely exposed these
relationships and the relationships of MNEs to both law and the state: MNEs
factored law into production chain location decisions, sought to reform local law
to their liking, and applied their own standards to their operations irrespective
of location.” More generally, MNEs will choose to operate in certain states that
provide resources (including labor), markets (consumers), or something else of
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value (legal certainty, efficiency, protection of wealth, etc.).”” Thus, states that
offer strong protection of property rights and useful legal frameworks for the
organization of enterprises (corporate, partnership, joint venture, and security
law, for example) become important sites in production chains. However, natu-
ral resources, manufacturing capacity, cheap labor, or proximity to consumer
markets can serve as equal, if not stronger attractors.”® Additionally, some legal
aspects of business essential to MNEs, such as the standards for the negotiation
and interpretation of commercial contracts, have become detached from the
state.’! Already it is possible to discern the rise of self-constituted governance
systems within production chains—the primary actors in which include MNEs
and their suppliers, NGOs, the media, investors and consumers.*

It is only within this conceptual framework that one can understand the
inevitable failure of state-based legal efforts to manage or control multinational
enterprises, or to regulate production chains through the proxy of managing
macroeconomic policy. Law can make a state more or less attractive to produc-
tion chains.?> On the other hand, the productive or consumptive capacity of
states may outweigh these legal incentives or deterrents and thus counteract
the need for production chains to absorb the costs of conforming to local law
when MNEs choose where to operate.** Constrained by their own geography,
states can respond with a number of somewhat predictable techniques, includ-
ing exporting domestic legal systems (usually on the backs of another actor in
global production chains), managing inbound investment, regulating taxation,
and applying competition law and technology transfer rules to the operations
of MNEs. Each of these options will be briefly examined in the context of the
constraints of the territorially based state system beneath the emerging system
of global production chains.

A useful place to start is with a consideration of issues of extraterritoriality,
especially where it serves to export the domestic legal orders of some states into
the legal orders of others. States that have little wealth or resources are on the
lower end of supply and production chains. These states generally do not think
in terms of the exportation of their domestic legal orders.?> Rather, they worry
about the extent to which their own domestic legal orders will be reduced to a
residual role in the establishment of rule of law, superseded by the systems of
other states, especially where regulation of foreign corporations and economic
actors is concerned. The privilege of extraterritoriality of domestic law tends to
be reserved to those states in which the enterprises that control global produc-
tion chains are situated. Indeed, it has been the United States and the member
states of the European Union that have tended to indulge extraterritoriality.* It
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is the principles and legal cultures of those states that civil society actors wish to
internationalize when they advance arguments about extraterritoriality as a legal
response to globalization in the context of a state-based global political order.”

Despite this homogeneity, extraterritoriality takes a number of forms. Ex-
traterritoriality also carries conceptions of neocolonialism and hegemonism.** In
order to mitigate these criticisms, extraterritoriality has increasingly come to be
clothed in internationalist projects—that is, projects through which states will
internationalize their domestic legal orders and interpret those of other states
through the lens of international standards. These internationalist extraterritorial
projects claim to structure extrater-

Itis precisely the imbalance of pow- ritorial projections solely to advance

er between states that makes le- international law and norms.®® A

ga | Va riation a potentia I |y pow_ Val‘iant Ofthis iS to pI‘Oject intCI‘na—
tional norms extraterritorially.®* A

erful weapon for OUtwardIy Pro- findamental difficulty, of course,

jecting domestic policy as law. is that there is no single coherent

version of international law appli-
cable to all states. International norms, domesticated within the legal orders of
the state intending to impose them on another state, tend to reflect the policy
choices of the projecting state. Not every state has transposed every norm of
international law into their domestic legal orders. The United States, for example,
has been reluctant to incorporate the International Covenant on Economic,
Social, and Cultural Rights, even after it went into effect in 1992.*" China,
on the other hand, has been less willing to attach to a Western interpretation
of the International Covenant on Civil and Political Rights. Furthermore, all
states tend to make reservations about the extent to which they might apply a
treaty that they have ratified, creating variation even among ratifying states.*?
It is precisely the imbalance of power between states, and the different choices
made by powerful states about the scope of their respective incorporation of
international norms, that makes legal variation a potentially powerful weapon
for outwardly projecting domestic policy as law.*

Legal incoherence occurs when there is a wide variation in the extent to
which international law is domesticated, or to which domestic law is projected
outward. Sometimes legal obligations are imposed on domestic enterprises
operating abroad (or operating through controlled subordinate enterprises that
form part of global production chains). Moreover, disclosure regimes target
enterprises not the production chains within which these enterprises operate.
Disclosure regimes are market enhancing to the extent that they supply consum-
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ers and investors with the information necessary to make whatever values-based
decisions they like.** But such disclosure regimes have met fierce resistance and
might be thwarted by the fundamental rules of the very political systems that
produced them, especially in the United States.” Lastly, efforts at producing
something like enterprise liability have to date borne little fruit. They have,
however, attracted the attention of civil society actors, academics, and those with
the political ambition to undermine the current structure of corporate law, one
based on enterprise welfare maximization and the protection of the autonomy
of enterprise legal personality.

The promises and constraints of extraterritoriality set the pattern for other,
more significant efforts by states to manage MNEs through law. In each case,
every state effort bumps up against its borders, and borders tend to affect the
aggregate amalgam of law that may be applied within a territory. As we have
seen, extraterritoriality may extend the application of law, but the price is steep.
Law-applied extraterritorially may have no effect within the home state; the
law projected outward may extend no further than the enterprises or activities
to which the law applies. The application of this law depends on the ability of
home states to enforce and of host states to resist; the product is a surfeit of law
and very little order.

For host states, the result is the naturalization of multiple legal orders within
their territory. For enterprises, the result is the ability to use these multiple legal
regimes strategically in determining where and how to place their operations. This
is well illustrated in the efforts over the last generation to develop legal regimes
to control inbound investment. Between the 1970s and today, most states have
moved from a legal regime hostile and suspicious of inbound foreign investment
to one in which states reserve the right to review and condition such invest-
ment on sectorial exclusions and screening laws.* However, even these controls
have been superseded by the harmonizing effects of bilateral and multilateral
investment treaty regimes, which tend to reflect the norms developed by the
Organization for Economic Co-operation and Development (OECD) states.”
Some states such as China have preferred to create Special Economic Zones
within their borders, where a set of rules, different from and more encouraging
of connections with global production chains than those in other parts of the
national territory, applies.*® Indeed, just as developed states have been the most
aggressive sources of extraterritorial law projection, they have also, through
multilateral institutions such as the OECD, appeared to be at the forefront of
efforts, now quite successful, to reduce barriers to inbound foreign investment
and to construct rules under which such inbound investment is managed. It is
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in this respect that states might be understood as having been most effective in
both constructing a global legal regime within which something like global free
movement of capital may occur and influencing the substance of the legal rules
managing those investments.*’ This regime is coherent to the extent that, in the
aggregate, it points to a set of substantially similar rules grounded in the same
presumptions. These presumptions sit at the core of economic liberalism and
market-oriented policy, which hold that restrictions on investment ought to be
reduced. However, exceptions may be tolerated on a sectorial (transportation,
computer engineering, etc.) or investor-review (foreign state—owned enterprises,
etc.) basis, and the substantive rules of those investments may be affected by
home- and host-state rules.

Indeed, for states that participate in the lower rungs of global production
chains, the problem is not so much the construction of legal barriers to Foreign
Direct Investment (FDI), but rather the development of rules that encourage
FDI. The functional result is similar to that of the extraterritorial application
of foreign law. In both cases, a host state creates pockets in which the domes-
tic legal order may not apply, partially or completely. These enhanced benefit
regimes may be implemented through bilateral investment treaties or through
arrangements with specific enterprises. In recent years, these measures to encour-
age investment have to some extent been dampened by most favored nation
and equal treatment rules in many bilateral investment treaties.”® The effect of
rules that encourage inbound investment, of course, might produce a race to
the bottom for developing global standards to manage MNEs, and especially
MNE involvement in production chains, one similar to the effect of FDI on
real wages.”" This effect might suggest that coordination in law becomes more
difficult when economic incentives and the legal rules to effectuate those incen-
tives differ between developed and developing states.

The uses of competition (antitrust) law, taxation, and technology transfer
rules have substantial parallels in efforts to encourage extraterritoriality and to
erect barriers to inbound investment. Competition law rules have increasingly
been used to project national control up the production chain. They are most
potent when they can be used to delay transnational business combinations
subject to the regulatory approval of any one of the states whose competition
law regime is invoked. They tend to be most useful to more powerful states or
to states that sit at convergence points of global production chains, such as the
United States, China, and the EU. The recent review actions under China’s
Anti-Monopoly Law provides a set of recent examples where national interests
might have been invoked in conditions imposed to approve the InBev-Anheuser-
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Busch merger and to prohibit the Coca-Cola-Huiyuan transaction.”> However,
competition law—based review is a passive device. It cannot be used preemptively
because such review is only triggered on an acquisition or divestiture of opera-
tions; that is, when MNEs engage in an acquisition or divestiture that changes
their share of markets for their products.”® As such, it is an opportunistic rather
than an instrumental managerial device for MNE regulation.

Taxation regimes expose the problems of developing coherent rules for the
taxation of production chains and of determining what may be produced (and
taxed) within each jurisdiction touched by a production chain. Taxation regimes
can have significant locational effects, including the location of parent firms.**
Moreover, the need of states and enterprises in transnational production chains
to protect revenue creates the current interest in so-called tax havens, as well as
in the development of rules for their regulation and sometimes their suppres-
sion.” This state of affairs suggests the difficulty of using tax policy as a means of
regulating MNEs. First, the interests of states are often diverse and adversarial,
with each wanting to secure the greatest amount of taxable income to that por-
tion of the production chain within its borders. Second, the tension between
effective unitary operations and the separate autonomy of the various parts of
the production chain make it possible to engage in internal transactions (within
the firm especially) that would seek to minimize tax burdens.” The policing of
those intra-firm strategies themselves create further conflict: “Outcomes would
likely be better if there is international cooperation. Currently, the possibilities
for international cooperation appear to play a bigger role in options for dealing
with individual evasion than with corporate avoidance.””

Technology transfer rules work in favor of host states with little power
but substantial locational advantages that enhance their bargaining leverage. *®
They involve the use of law to force MNEs to share knowledge related to the
production of their product and knowledge or methods of production.”® They
serve, like more generalized controls on inbound FDI, as a means of bargaining
with and managing the relationships between inbound investors and host states.
Regulatory approaches to technology transfer have been popular instruments of
policy in developing countries, notably in Latin America, which sought to use
law as a means of reducing what were viewed as MNE abuses—technological
exploitation by the technology owner.®’ In the twenty-first century, compul-
sory licensing schemes were attempted, for example by Brazil against MNEs
producing AIDS drugs who refused to lower their prices. More generally,
these legal regimes seek to extend national power to manage enterprises in
production chains by regulating their control over proprietary commercially
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useful knowledge. However, these types of measures work toward the effective
construction of legal regimes that produce coherent and global standards for
MNE conduct. Indeed, in the case of technology transfer rules, like those of
impediments to inbound FDI, the rules have appeared to provide little benefit
and have been largely replaced by a markets-based model suspicious of the use
of law to manage the use and abuse of technology superiority by MNE:s in host
states and protective of intellectual property.®

TakiNG Stock: FRoM CONTRADICTION TO COHERENCE?

Taken together, the forms of lawmaking described above comprise the “legal
toolkit” of nations. States and international organizations have energetically
used these tools to further their interests and power. States are producing more
laws as they try to manage MNEs and the effects of the activities in which
these entities engage but so are corporations, international organizations, and
other nonstate actors. Social norms and legal norms interact in supply chain
management, that interaction effectuated through interlocking chains of MNEs
and related entities across a number of states. The consequence is polycentric
governance where multiple actors produce multiple sets of laws or governance
rules that are simultaneously applicable to the same subject—the MNE.® That
polycentric model was clear in the wake of the Rana Plaza factory building col-
lapse, where associations of businesses and groups of states each sought to rework
the standards for building and safety inspections applicable to those factories
from which they sourced products.® States sought to change these standards
as part of a more comprehensive set of changes to Bangladeshi law; MNE col-
lectives sought to change these standards as part of coordinated programs to
protect the legitimacy of their production chains (to which their changes were
directed).®® But where does that leave the state in relation to the MNE? More
importantly, where does that leave law, as an enterprise of states and the state
system, in relation to MNEs?

In the aggregate, national and, to some extent, international legal regimes
demonstrate the contradictions and incoherence in using law to regulate MNE:s.
The legal toolkit of nations illustrates the structural constraints and limitations
of state action that result from the limits of state power in law-based regulation
of MNEs. The structural constraints—territory, democracy, etc.—reflect the
core premises that give the state system its coherence, legitimacy, and authority.
These contradictions are neither ameliorated nor resolved by the proliferation
of law produced by states, or by the international law frameworks that serve to
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internationalize domestic law. The contradictions are exacerbated, though, by the
ideology of the state order through which these lawmaking projects proliferate.*
What is produced is nothing like a cohesive legal regime for the regulation of
MNE:s but rather like a competition for advantage among states that effectively
accelerates a change in the character of law. Law can be better understood as
a commodity or transaction cost to be measured against the benefit of placing
some portion of a production chain within that territory.”” But something more
comprehensive and coordinated is necessary. The efforts, spearheaded to success
by Ecuador in 2014, to induce the international community to consider the
possibility of negotiating a comprehensive treaty on business and human rights
transposed into the national legal orders of states suggest both the promise and
the aspirational nature of efforts to use law to manage MNEs.%

The reasons for the current state of MNE legal regulation may be usefully
divided into four distinct categories. Each suggests some of the challenges for
coherent lawmaking. These challenges remain, for the moment, difficult to
surmount. The base cause of that difficulty, in turn, centers on the continued
strong adherence by global elites to the ideology of a static, state-centered global
legal-political system based on the primacy of territory ruled by law. The value
of state-based law systems as a basis for MNE regulation is increasingly belied
by the reality of those global production-centered processes (and the MNEs 1
through which they might be organized) whose governance regimes are chang-
ing the world around them.

LEGISLATIVE EFFORTS AT THE INATIONAL AND [INTERNATIONAL LEVEL TARGET THE
WronG OBjEcT

Legislative policy is, like many other areas of policy formulation, a prisoner of
its own history.”” Current policy for MNE regulation is no exception. What
drive this regulation are, to some extent, the well-remembered scandals of the
1970s in which MNEs were complicit in regime changes in Latin America, as
well as the strategic use of corporate legal personality to protect enterprise assets
in the wake of disasters in the 1980s, such as the one in Bhopal, India. These
regulatory efforts presupposed that regulation must target entities as their object
at both the national and international levels. Indeed, regulations must target
not just any sort of entity, but rather those entities operating in corporate form
and sitting atop sometimes complex networks of interrelated companies that
together produce an “enterprise” that “games” the law and the state.” Yet, such
an approach tends to target the wrong regulatory object as it proves incapable
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of reaching the enterprise across production chains.”" Regulating MNEs should
be understood as a proxy for the regulation of the effects of global production
and value chains. Lawyers and policy analysts tend to treat value and production
chains as irrelevant. However, it is the effects of production chains, rather than
the forms through which they are established, that should organize structures
of legal regimes, if what is meant to be managed are rights and obligations that
ought to be vested in the participants of these chains from their beginning in
resource gathering to their end in consumption of final products. International
efforts have recently nodded in this direction; so has the OECD. Unfortunately,
these shifts have not influenced law as much as they ought to have. As long as
states target “things” rather than “processes” or “systems,” they will invariably
reach disappointing and avoidable results.

COORDINATING LEGISLATIVE EFFORTS WITHIN A FRACTURED REGULATION FRAMEWORK

MNE regulation reflects in large part the fracture between the fundamental
principles of any such regulatory approach and its normative objectives. That
fracture, of course, has been well reflected in the inability of international public
organizations to build a unified approach to principles and objectives of human
rights. Since the 1970s, the question of the substance of state regulation of MNEs
and business conduct has divided states roughly into two groups (though there
are variations even among these distinct camps): one group seeks to enhance
and protect the economic, social, and cultural rights of their citizens and the
other seeks to enhance the political and civil rights of their citizens instead. The
former maintain that law is a means of providing a necessary floor of protection
to economic, social, and cultural rights whose flourishing makes it possible to
develop robust and authentic political and civil rights. The latter take the reverse
view that robust civil and political rights are a baseline for ensuring respect for
economic, social and cultural rights.”* These fundamental differences have a
deep impact on policy and on the thrust of legal regimes, especially those that
might affect MNEs.”” The United States, for example, may favor information-
and disclosure-based regimes with a large ambit for public choice and may resist
any move that would require a change from shareholder or enterprise wealth
maximization policy. China, on the other hand, may favor control regimes in
which more specific obligations are imposed and may resist transparency regimes.
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ProBLEMS POSED BY THE LEGAL STRUCTURE OF INTERNATIONAL LAW

Lawmaking itself involves a tremendous expenditure of public capital; in demo-
cratic societies that capital may be limited and must be distributed among a
host of issues facing the state. However, the legal structure of international law
itself makes coordination much more expensive in terms of institutional costs,
with sometimes elusive value for the political forces that must incur those ex-
penses within states. For many states, international law and lawmaking remain
obligations that require transposition into the domestic legal order to give rise
to legal rights and obligations.” Even in states where international agreements
become part of the domestic legal order upon ratification, there is no mechanism
for ensuring uniform adoption. States have long been in the habit of including
reservations, sometimes substantial, in their ratifications of treaties.””> And, of
course, there is no central mechanism for developing uniform interpretation and
application of international law, even when it is transposed into the domestic
legal orders of states. Nor is there any legal means of forcing states to ratify and
adopt treaties. Beyond a few principles that have taken decades to embrace,
there is little in the way of legal discipline for international coordination of
national law. Indeed, frustration has produced a large literature extolling the
virtues of bottom-up lawmaking through international mechanisms and into 13
domestic legal orders as a more effective way of developing more uniform regu-

lation.”® Overcoming the structural constraints of international law may well

be a necessary condition of increasing the viability of legal responses to MNE
production systems.

THE EMERGENCE OF ALTERNATIVE GOVERNANCE STRUCTURES

Systems cannot endure gaps in their governance and remain autonomous or
sustainable. Predictability, certainty, and coherence are basic premises of operat-
ing systems—whether they are denominated law, governance, or something else.
These systems can be autonomous or networked, comprehensive or functionally
differentiated.”” Their form and structure are in part reflections of the field of
systems within which they must operate.”® Societally based systems have emerged
to fill the gap left by the inevitable fracture of legal efforts through states and
the international system that reflects state-centered political ideology to regu-
late through law. Though not a problem in themselves—indeed this essay has
suggested that production chain systems must be taken into account in order
to effectively regulate MNEs—the emergence of such systems of governance is
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seen as a problem by those who continue to believe that the traditional mecha-
nisms of law, grounded in state domestic legal orders, hold the key to effective
MNE regulation.

In the face of these efforts, though states have reverted to traditional
methods of deploying law as the principal instrument of regulation, there is
evidence of emerging hybrid approaches. These include states as norm mak-
ers that develop standards and “soft” law hardened in societal space (e.g., the
OECD’s Guidelines for Multinational Enterprise and its structures for filing
complaints against MNEs who fail to conform) and projections of legal norms
through private investment and assertions of shareholder power (e.g., Norway’s
pioneering approach through its sovereign wealth fund to use its shareholder
power to apply international norms to entities in which it owns stock).” Sover-
eignty-eroding hybrid efforts at the production of consensus law among states
have also emerged. These focus on the construction of more comprehensive,
though for the moment not very transparent, rules of production among states
in which production chains are located. The Financial Stability Board of the
G-20, the OECD, and even the Trans-Pacific Partnership and related regional
trade regimes herald the tactics of these new forms of organic, bottom-up, and
coercive disciplines, which are eventually manifested in law.

CoNcLUSION—CUTTING THE GORDIAN KNOT

Like the scorpion in the ancient fable, the state cannot overcome its nature. It
will sting the frog that carries it across the river and plunge them both to their
deaths.® But if that is the case, it is becoming more apparent that the scorpion
will either have to choose a different floating device, become accustomed to life
on one side of the land divided by the river, or cease to be itself. And perhaps
it is that something else that the state must become if it is to participate mean-
ingfully, through law, in the management of the behaviors of the production
chains in which MNEs operate.®’ And thus the war in heaven with which this
essay opened. For those with whom this ancient reference may not resonate,
what emerges from even a cursory review of regulatory approaches to MNEs is
quite simple and perhaps depressing. The theory on which states are organized
and function, and the way their law is legitimated, is not changing. It is tied
to ancient notions of territorial power—substantial control within a territory
and considerably less outside of it—and of the foundation of law in popular
consent and representative democracy (or government). But, while the state
has stood still, the world around it has changed and grown more important.
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With globalization, the foundations of the state remain intact but are far less
relevant as sources of law that can effectively control MNEs. Either the state
must change its character to suit the times, or new techniques and actors will
have to emerge to replace the state.

A number of emerging trends in regulatory techniques may point to new
modes of action through which law and the state may play a significant role in
disciplining MNEs. These include the use of public and economic power to
drive consensus on basic principles of MNE governance through soft law, as
well as policy that develops through standard setting undertaken or overseen by
smaller alignments of powerful states. Together, these emerging responses to the
challenges of MNE:s in production chains may not so much reject the current
law and legal framework as absorb it within the larger project of developing
extralegal governance systems to manage the processes, systems, and entities

through which MNEs operate.@
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