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' The d1v1510n between pubhc and pr'j ate spaces descnbes the fundamenta_ bas1s of the.._ S
" way in whzch modern Western hberal soc1ea‘.y2 has made room for such dxfference as
itis wzllmg to: tolerate. Tms essay represents an-attempt: to ﬂimmnate the power of- T
: ﬂ'ﬂS ordenng of the World ‘This essay also serves to demonstrate the foundat St
- power of this Manichaean social ordering within the United States by exannnmg' the .
: tortured reiatlonshlp between the' n‘nlltary and 1ts sexua] non—confomusts. . The S

o toleratnon. . Toieratxon is not bounded by conduct instead it is centered on. publyc'-_.'-.-. " |
. identity and public. conformity.’ The American ‘military’s Jidenfrage® and its’ e

) “progressxve" and snll form part: of the !1bexai enterpuse : i :
300 The  dynamics of ‘toleration areexplored: i Larry Cath Baicker; Cons:mcrmg. a Homosexual for:-
Consmutzonal Theory: ' Sodomy: Narrative; J ur:sprudence and Antiparhiy in: United States and Brmsh Courts, 71
Tur: L REV. 529 (1996) and Exposing the Perversions of Toleration: Thé Decriminalization of Private Sexual -
Conduct, the ‘Model Penal Code, andthe. Oxymoron ofL:beral Toleration, 450U, Fia, L. Rev. 755 (1993} ‘Social
eonicern with cf.rawmg legal #nd cilttiral barriers between the public and thé ptivate have riot been lirited to the séxual,

o Inaiy eavlierera; this distinction had significant effect on the ability to reguIate contractiial reiaaons, Tabor; and social’

: weifare ‘See, e.g:; Morton F. Horwitz; The History of:hePubhc.’PrwateDzstmcﬂon 130U PA LRV, 1423 (1982).
-4 Terinirology has becoine pohtacal[y charged; and thie meariinig of wordshave ‘shifted to suit the’ politics of the:
e speaker. f use the term sexiral non-conformists to. mc!ude'ail peoplé who 'donot conformi o, the cultural todel of -
| officially acceptable sexual behavior:: The edges of a!us deﬁ it areﬁxzzy———eonsnder r.hc reoent repon iri the Joumal- -

“of. Lhe Amencan MedacaE Assoc;atton ithe : g

atternpted to avoid
Vald&;, Queers, S:sszes.

“example; Aiso striking was'the frequent broechmg of the tpicof sexuahty, fnthe form of linking =~
. the Jewswith prostitution aridal all forris of sexual depravity, and partictilarly by charging the Jews -

- The American rchg:oes right has attempted o txansferthe !anguage rid ragery of trad;tzonal anti-Semitismto sexual- R T

non-conformists..’ See DIDI HERMAN, THE: AN’I‘!GAY AGENDA Orm{oeox ViSION AND. 'mE CHRIST!AN RiGHT (19970, .

They have beer successful énongly that the:i imagery b appeared in'the. Ianguage of opmlons of the Supreme Court

" 'within thxsdecadc “See Justice Scalia’s dissenting epmmn inRomer v. Evans; 517US8, 620 (1996) Ford d:scuss:on RS
sée Larry Catd Backer, Readmg Enrrarls Romer, VMI and rhe Arr ofD:vmmg Equal Protecrson, 32 TUI_SAL.J 361

378 79{1997) N - i .




'_ *‘*IfbMOSEX;JAL’Sﬁ’? '-TI%RO:UGH':MEITARY EYE’s s

_ me_:rely' the most vmible example of the" A é.y_':' "
_.make ‘foom for some (small__:_dxfference, suppress thé;__'

" hand, and _'_'ssum}atmn on thé other, reqmre conscaousness of and genera_l agreement __ o
: ._abo two, fun"_

: .Thus, cu'cummsmn 1s acceptab e but

masochlsm xs not "’ Dewance posesa du‘ect challenge to thenorm boundarges ocxety- L
' -h " ‘created Yet, these oundarles are ﬂul' ' o

) 'must '; The white race can remain the ma;onty m'the'Unitéd Stétes by the expedmnt-_ o
- _'of rec___ st'tutmg vhite; '

oo E

7 Despate the creation of a const:tutlonal Jnnspmdenoc Built by our courts on the: basis ot' thc acoeptance of the L

' hotlon that the military is differenit, as exemplified it Able v: United States, 155 F.3d 628,631 {2d Cir.1998) (quoting .

0 inpant Orloff v. Witloughby, 345 U.S. 83, 94 (1953)) (“Justice is afforded on different termis than i found in cw:iian;-- FRRRRER

R hfe becaiise thig military i§'3.‘specialized commumty governed by a separate discipliae:).

P Change. 19W NEWEN

; bo daries of the. ‘acceptable were religiousiy derived to oné riuch itore inforred by the Tanguage of _rc‘ne- :

- consent, See Larry Catd Backer; 'Rapmg .S‘odomy arid Sadomzzngape AMorality Tale About the Transformation::

. -ofModer i , DU

St Tinks o culture; see Dmgnosnc and Statistical Manual of Menm! Dtsarder.s i (4th ed. i994) (dxscussmg the et
-~ probletns. with & definition of miental disords :

I an_ earlier work, T have: traced. the: evolution of the basis of ‘sodomy: Junspmdence from ne. in whzch RTINS

odomy Jurisprudence, 21 AM, J; CRIM. L/ 37 (1993); On the medical definitiorof menal disorder and =~

9:" Pethaps the differenicas between Ariam and Romman Catholzcs i the sixth century in Spain prov:dc a.n:ce sense -

.ofthesubJectwityofdﬂercnce Thxsoonstructxonofdxfference,and1tsdynarmcsareexp!oredmceiy;nChnsneDavnes,..j. .
: Reltg:ous Boundcmes arzd' exual Morality, 6 ANN. REV: SOC, Sct. O REJGI ' ek

T

T13:See Backcr, Rap
decriminalize heterosexual sodomy)
13. See Lovmg . Vlrgmla, 388 U, S 1 (1967)



7" representing their viéw of the best ap

. [Vol. 34537

- 540 e = TUESA*LAWJ&)URNAE s

Cra MODELPENALCODE § 25‘1: CHEZ (1980 The Mo_dei Penal Coleiia pmject ofthe American Law fnstifite =
: (AL[) an: orgamzatmn devoted toithe: reformulat:on modernization of law: T_he ALE deveiops iuriiform’ codes :

bo&y of taw It Ts thien hoped that stde legislatures usa the o

faws: developed by ‘the model rules: m-refomulatmg their gwn law. :Thc"draﬁmg of the Model Péal ‘Code was: BRI

. commenced in 1957 The proposed: afficial draft of the Model Fenal Code Was adopted of May'4; 1962, The revisibn’
of the Comnientaries began in 1976 See MODEL PENAL CODE (I 980) Unless bitierwise noted, T use the Modei Pcnal-
“Code commr:nts as revised after’ 1976 o : 3
:15::7 The'touchstoneof decnmmahzanonmof toieratlon on abmader plane-—ns public offensc Ne;thcr
" the Wilfenden Repott rior the Mode! Penal Codé Solightitosoften or devaliie the staté’s mtercsts: Hoeandd
-1 permitting: ‘thé ipunishmient of morally. offénsive: coriduct. The: oniy: condession: is o limit:
- punishriient of moral offenses under the criminal Iaw. o pubiac ‘manifes of such conduct
. Aslongas one ‘concealéd one’s norconforimity. from every mem o of ‘the dominant’ grdup ‘one’s
- Conduct Was: prwate ‘and: inoffensive;: otherwnse one’s‘conduct could be branded: public. and+.-
A pumshed “The liberal canon; theréfore; preserves, substantially undzsmrbed the co racixtaonai'
s purposeof morals: IeglslatloMe restraint of offi c;ai (publsc) corzduct both smful and on that: e
. basis, irrédéemably offensive. " i S
Backer Exposmg the Perversmns of Toleration, supm note 3 at 787




o the xposure.

: "the toleranon pemutted_the J'ew_s 'éi'ft'ér.__.'-:

Europe earIy succeeded in exterminating them.” It was the sott of rel onship -
iety had with its itizens of Africandescent untxl recently 1 __It is the sort_
of (] )

e etwe 'me'ﬁ 'betWeen_ __omen is pnvaté.‘_' |
T Then' exposuremakes us alluncomfo abl notnecessarﬂy 2 i

_ . Y. ich! cu]ture, law and: polmcs combined to; mak
: _a mark of dewance to at’tcmpt 1 protect thent in'the

:nofmal™ to kﬂl Jews and-_
period leading to the Second World_War in Enrope, see generally o

425 DERRICKBELL,_ .

seeBackcr,Exposmg' :

190 The Lerm is.here ised to: 1mplacate citlturai condition: rather than an mdmdual or group charactenstxc As. .
“Leslic Moran has’ suggested in-his'examination of the-construction of the machmery pohcmg thé Borders of liberal
toleration, this term embraces “the machiriery through which:the very legibility of hcmosexual:ty and ‘homosexuai -

3offcnses is'prodiced.”: LESEIET. MORAN; T}{s HOMossxum.(m) OFEAW 102 (1996) : :
200 Anme ‘Murphy Paul’s observations in'this regard provide a wonderfitlly suceinct summary in thas regard

Lo Outrage also lives on'in the publi¢’s reaction. tothe Ctmton~Lewmsky miatter:: Here; howcver, we S
¥ trade i the ‘erystalline purity of outragefelt:oni belalf of the weak:for. a motive that’s distinctly:

- muddier: This outrage is full of i irony and:paradox; of incongruiities: and" iconsistenicies. Tts aim

gt scattcr—shot Ariggered by the violationiof laws and the violation:of privacy byithe bctrayal of:
mattiage. and the betrayai of friendih by the-partisan excess of _outrage aid the publiclack of
- CATId ts ends are: Varied: e Teads sdme to ling up at the polls, and others t6'stay.at horme; i
. “'makes Sotne tune in for the details; whildothers tiine ouit'in disgust:
: --Anme:Murphy Paul; OuIMgE 1 The Clinton'Scandal Puts THES In iated—end Infhnarmg—Emonon
: Under the Micro ope; 32 PSYCHOL: TODAY 32 (1999): Thé popt:lax PIess. has captured the sentiment well:

v A Fheirony 1§ that aybe the: publzc camie'to believe Starr's investigation wasa greatcr threatto:

Ot sociery thar'the Président’s: xrrcsponsxble bchavxor,” Says Thomas Mann of the. Brook;ngs
: Tnstitition; public policy think tank: Wldely Viewed aspartisin the Republ:can Star'f as seen
s hlscth:cs—usmg LindaTripp’s taped chats with Lewmsky, arid pressnnngl.e

©with'the investigation—ealled i infa question, Moreover,

sinto: msxgmng "He caiculated that:the nation: wei _ S
Raskin: pmfessorof consntuﬁonal law at: AmeracanU n fact; people_ Te SI0 _dout'- i
rr.- by the prurience:and voyeurism of the: iidependent counsel But friends insist fe” SNOIgoNzZo
Puritan, “He cloesn tact precipitotsty,” saysex—law parmerTheodore 01son “Tthink: he took the--:--




o 'the 'very natufe of toieratlon m a soc1al context in whxch soc;.ety must preserve s

_ ~ aware of :bur symbohc psych:c and cultﬁra.l gemtals-as we are of the manﬁestations -
g _'_of the;r physu:al counterparts ' In much th "sax_ne way as our physmal gemtals .

: ;ob out’ ;
The 25 Most [nmgumg People of. ‘98 5 Kenner&. I

2L MODELPENAL CODE § 258 3 cmt: 258t 476 (1980)_- (iottermg to: SOllClt dev:am sexua e ations} ( ‘Persons who ! B
publicly’ seek or make themselves available for deviate séxaal relations openty ot community standards.”). -

23, Thisis qmté evident:in Judlc:ai opmmns lstice: Sealia® sdlssent i Ramer Evans Vi 1d!y 111ustrates t!-ns'
tension as well-as the frustration it produces.. 116.5: ©F 1620,1635:36:(1996) {Scaha, ¥, dissenting]. State courts

on of:-;_'

_Camngton, The Marai Quality of the Crtmmall.aw ANW. U L:REV: 575 580(1959} (addressmg RERIRTA

have expressedthns d:sgustquxte explicitly: For examplc,the Flotida codrt which voided Florida s crime against nature S

$tatiite on-vagueness grounds emphasized' that it didniot “sariction hxstonca!!y forbidden sexual acts;  homosexuality or *
bestiality.” Franklin:v: State, 257 So.2d 22 (Fla. 1971} See Backer,, Raping:Sodomy; supra niote 8, at 9091

(énscussmgmemoralretscemeexpmssedbymeOklahomaCourtdecmnn llmnghererosexuatsodom' mPostv State, Lo

715 P.2d 11065 (Ckla: Crim. App. 1986))::
24: . Oninaused s 3 component of lawmakmg (and the:maint ;

POSNER, SEX AND REASON 318 (1992) Judith H: Steih -Managmg rhe M:hmry 5 Hormsexual Exclus:on Policy:: ..

Text and Subtext 46U MiANIE REV. 683,60 1:05 (1992) “Thcconwctmmhat iiosexual conduct is:bad™quickly: - -

teanslates: g ‘thie coriclusion: that it therefore shouid be: pumshed and there is'a correspondang fear that removing -

criminal sanctions would amount to: 1mphed endorsement-of 4: kmd of behav;or that maJontanan semkmcnt ﬁnds 2
abhorrent.”” Model Penal Code§213 2iemti % at366(1980) EENRARER O :




o of “homosexua!

'Holmes, 124 F.3d a8 1128.29: Fo

1‘99’9;-=._ i “HOMOSEXUALS” THROUGHMILITARYEYES '5_;';3'_..-;_

' dlscourse today lee th"' bxrds used by rinets in the last century to warn of the]"_---'i B

- presence of | poasonous gas i a mine, sexuahty is the. “blrd” whose: chjrpmg will be: -
listened for by a. ciety. explormg the hrmts of its socio poh;lcal cavems Socwty has S
: desxlgn 'ed-t sexual as a: cr't1ca1 site

hrough whxch it will confront the hmlts of its

shoﬁld _ ome as no suirpnse'that our mode}. of hberal to}eratlon ﬁnds a cozy:_ 8
e worId of thé z_mhta.ry
, ltoieratzon_ itself:

; Thomassonv Perry,
26 Thi ofcm_:rsa,lsthecomn

r 2 pmv:des gf ce: descnptlon of th' "po!:cy 'd its p'___ deces
AR Thc“don task/don’ ttell”pohcy differs from th wilitary’s ) ' 7
sl e statement “homosexuahty' is mcompatxble with m:]:t&ry

- Directiv :

icy; 'Asamsu!t the!mhmry' ST
\ 1ts-quest=ons about :heu- sexual ‘orientaition.  Alsg urilike:the old "+
L he regiilations; :mplementmg the e policy stiptilate tHat sexaal oreritation &
. is considered & -personal. and private matter, and does not bar entry: into_service or continded ... -
servzoe, unless mamfestedbyhomosexualconduct ‘DOD Difective 1332 30at2 1 However: e
.. the: “don t ask/don 't teli™: pohcy continues to requ:re dtscharge of any service member (1ywho =
*renigages it or inteids: to érigage in orriosexual-cs: See 0 USIC.§ 654(b)(1 ) DOD Birective: o5
133230 At 2-2(CJ(1)(a) (!zereafter ‘acts: prong”) 1(2): who. makés: a* statement ‘that "he is™ - i
! homosexual_ and failsto nebut'the_ prcsumpnon, raised by that statement, that he his 2 & propensity
-t enigage in Homose) 0TS :654{b)(2) DODDxmct:veI332 :30at 2~ =2(CK DDy
“(Hereafyer. “statemen_ rong’); or{3) who has martiedor atfempted to yInarry 4 person of the sarie
“*biological sex; sedi*10 useny: 654(b)(3) . DOD:: Directive: 133230 at S22(E)(He)
“Homosexual” is dcﬁned as*a person, mgardless of sex, who' engages in, attempts {0 engage iy
s has B propensity f engaps i or intends o engai in hormosesiial acts; and mciudcs the terms:'- AR
T iegay? “anid *lesbian.’™ {10US. c § 654(f)(1)] - “Homosexual Act mheans; i : T
e (A) any. bodsly ¢ontact; actwely tindertaken orpasswc[y permatted between members
“of the sarne sex for the purposeiofsatnsfymg scxual desires;’ and
(B) any bod:!y comace which able]
S Propensity or mtm et
[10 AT o §654(f)(3)] :

%’
1y
:n»
k-3
g
g
s
)
w6h
-
Lt
xY
=0
CL

poi:cy, see WilllamA
Woodtuff, Homosexudlity dnd Military Service: Legislavion, Implememanon andL!fzgauon 64 UMKCL.REV: 121 .
1995} (defending traditicnal policy and arguing that the Defense Department regilations deviate'in material respect: -
fmm the statute), and the respcnsc o' that essay, Aridrew Koppelman. Gaze in'the Military: A Response to Professor -

": Theht esubterfuges themasqueradeballsnwhlcharemodem hberal toieratlon Z_Zj- s
' 'b mecomp}e_

-._Indeed Iw0uld _axgueth ery enerally,:_. L |



544 G ms@-mwmumg-f;. e _' [vai 345537

conservatlve an_upode to the lme drawmg of the progressnve -expressxon"of hberal: =
toleranon whlc_h forms the sexuai regulatory basxs of most states. - Whﬂe the :

ke -poht;ca_l cempronnse .one that'was the product of sustamed and delzcate negotlanons 'ﬁ”

sexual orzentatwn- is .now relegated to the
sexual v

: drawnmsexual orlentatlon standmg aione, i ndw a prwate matter not- baznng_'. .
-"pamcnpauon in the mlhtary 22 Yet, this softer, gentler replacement of the. prior -

'descrzp :
are broke down mto three categones any one of w}uch is sufﬁc;ent grounds to effect -

27 Fora dxscusston, see Backer; E.xposmg F/ o
s 28 Tnote here that the purpose ‘of this section'is AL 1O exhaustwely analyze ‘the legal rezsomng of the cases. 'I’hat
" Tléavié 1o others. T use the case'to leummate the way the private/piiblic cultural perspectwe ovemdes even the mcen& i
of eonsnmnonal law. oo : o
29. OmMﬂm@NHomosmALOFFENs ANDPROSTH‘UF[ { mem(Aumonzed A, ed Stein
& Day !963) (1957 (heremafter "The Wolfenden Report). The Commlttee ori Homosexua! Offenses and Prostitution
was ¢reated onAugust. 24,1954, by ani. act of Patliamerit 10 oonsader 'e law pracnce :elatmg to homosexual - -
.. Offenises, prostitution; and; solicitation for immoral purposes: Jd: parg :
August 12, 1957, recommended that private consenstral-homosexual conduct, but not the crime of gross indecency
bétween mmales, be decriminalized; Jd. para: 353, Interestmgiy,thelr recommendations were largelyrejectedby British'

2% The:

> other than the context n WhICh the concealment of sexual non— co '

eport o the. British Parliament; dated: S

lawmakers for nearly a decade.” For a discussion of the Wolfenden Report, and its effects see J E Ha]l W;li:ams, Sex S

Oﬁ'en.s‘es The British: Expeﬂence 125 Eaw & Conmenp; PROBS, 334 347 58 (1960)
30.: Thomasson V. Peiry; 8O F. 3d915 921 (4zh Cir: E996} :
3132 CRRO84L3() (1981) : S X
.32: See Memhold Ve Umted States Dep t of Defense, 34 F 3d 1469 {9th Cir.. 1994)




?1'999}.-._‘ LR '“HOMQSEXUALS" THROUGH MILITARYEYES 545

L homosexual- acts ” phys acaI contact consummatmg desme » The second cons"
*intangible acts : s

. th _son o_ the same sex. Here i is pres
o confessmn in its most provocatwe an n your face appropnatlon of the h'_'
'heterosexual pubhc space % 1look at each in furn i in the context of the recer KA
O Thefn ' “homosexual acts”™ —engaging, attempting to engage. .. .
“in or soliciting homosex al acts, that is bod:ly contact between people of th same
sex wzth_ sexual mtent 2T At first blush, thls sort:of conduct could appeat =
: rved

; _ Amenca Onlin ( _ L
Mo ent an e-m ﬂ:message to___the:_w:fe of a fellow cremnan The message' :
_ c";'tamed pote_ tially suggestive return ad es

Ve on Col Durmgthe_--

~ course of the i mvmugatmn the Navy obtamed McVe1gh s full name and address in -

- violation' of AOL’s confidentiality rules_ and that information was used against -
McVeighin the Separation proceedings. - The case has generated some criticism.*.

7 'Despite the. criticism, McVelgh _ blhty occurred on two levels.” On oneE O

' level McVeigh exposed. hlmself w1th the e-mail rnessage he sent: ﬁom an e—ma:lf P

33-'. ee IO US . §654(b)(1) “Homosexual Acts” me: s“an bodlly conmc . between membcrs ot' the same CTN
 sex for the purpose of satisfying sexual désire,™ id: 8 654(f)(3)(A) and “any bodlly contact which a reasonable person- .
would understand; to demonstrate a prepensny or mtent to cngage“ m acts for the puzposc of sausfymg sexua[ desue,_' :
id: § 654(1)(3)(BY; - hemelul o o
34:.:Seeid. § 654(b)(2) D;schargc is reqmred of any person who makas “a matemem that he :s homoscxu and P
Coa Faﬂurc “torebut the. p:esumptlon, ralsed Dby that statément; that he has'a propensny to'engagein homoscxuai acts.
Hcmosexual acts also include the iftent to engage in siich acts. See ad 8 654(b)(1) The cﬁ'cct of propens:ty and it
is confirmed in the definition of “Hofmosexual Acis” See'id; 654{t)(3).;: : g
350 Seeid: § 654{b)(3) (mamage or anempted mamage w:th 3 person of the samc scx}
. 36, See id §654(b)(L).- atE :
237 Seeid. B OSHD(IN b T
38.. See “‘Don’t Ask Don r Tell’ Onlme, N Y T‘EMES Jan 26 1998 at A-18;col. T (ed:tonal) b )l wmnce and-
Steven Komarow Watchdogs Worry Abour Iniernet Pravacy in Sa:lor 5 Case Usa TODAY Jan; 16, !998 at. 9A




sa6 TULSALAWJOURNAL AL 3_4:5’3_7-"

-'account w1th ubh_cIy'a.vallable mformatxon whxch ntugh't 'have been sufﬁcxent .to |

expose hlm An mvestlgatxon follow;ng this act of exposure is not surpris ing s What _' k -

- éxpression of desme, even space ‘which miight have been :hoﬁght i from ~view.™ Tt dcmonstrates thie ttter contmgency
and’ narrowness of; pnvate space.; The contrad:ctaon, the. dysfunctlon,the power to glve wnh ong hand (anc! feel good ;!
. Al ‘ .

:'40 !ndeed m:—my ofthe ways:in which ayq are uncoverai” for dxsmxssal from.the armed forces
L provade eéxamptes of such privacies dJsregarded a'snoopihg sergeant reads a private’s diary in..
L whlch iesbxan dcsm: is expressed a; chapia:_n reports to rmlltaw otﬁc:rs the homosexual

- - sexiral orientation ot his fears that non-gay soidu:zs wsii kil him

Rlchard Mohr M:lararyPrwacy Blacks nand GayMen inthe Shovwers I 2 (unpubhshed maﬁuscnpt} quored_'._ :

- &4f But even this exposure i not mvanably fatal.  The i litary recogmzes a sevene]y firtiited “one stnkc mle, if
the service membet “has dérnonstrated that . . . such condiict is a departire from the member’s usual and customary

behav1or.” IOUSC §654{b)(i)(A) Addnmnaiiy, Lhesem emberwntlhavctoshow matthecon_duct 1sunl1kelyf- e . G

unavaalablc where thc separation frosi seTvice results 1o the pub!: : declatauon of sexual n-conform:ty or Lhe_' -. : o i

AtteTTipt 1o marty & person of the sameé: bmlogmal 86K

~ 42, All that the statuté and fegulation require is the maklng ofa “statement that he is homosexual and [r.he fa ure]- T

to rebuit the presufption; talsed by that Staterdent ‘thathe has'a propen51ty to'engage in homosexual acs” Holmes v:

Califorria Ariny Nat | Guard, [24 F:3¢ 1126, 1128 cert. denied (9th Cir. 1997) (Reinhardt, J. ; dissenting) (cmng o



- s um:ty m Srejj’an v Cheney, 780 F'_S pp. 1 (D DC; 199E) rev " subi 70

19993 | “HOMOSEXUALS” THROUGH MILITARY EYES - say

» declarauons of affectwe mchnatlon are. treated as more subversxve_tha' 'sexual acts, :
~ from the perspecuve of the _
'acts which may be mdulged by a sexual non—confomust Confessmn poses a dxrect '

L conduct Wthh can nder severe circumstances,

e realm of the confession. Thus, f
: ln Memhold Vi Umted -'States Dep tof Defense heId that_ the mere. statement. of

_ _ A Theresult of
.that the boundary ztself becomes an__object through'-whm enforcement is
Those who regulate the pubhc space become obsessed thh_the possibility

' olate the dmd Gay baiting and surveil- -

| rs'ag;;sié,
o those using the private Spac

: survwa w;thm the pnvate Spac Tlus game play g at the border of the -
-pubhc and prlvate has been especnally troublmg for WOmEn in. the rmhtary o
.51 The fact that. the speake ‘may have nev_er' engaged in any sexual acts m tlus -
: 'context becomes n'relevant 4. The: speaker has become pohtlcal sexual non-
R rmist. The expressmn f 'desn"e is.an act'in: and of itselfw—an open; solicitation:
e of an act requmng separat:on ' His act;ons m a sense are more provocatwe than the '

319([994} : ET ot

;o 46, For a- dise )ik of the: gay baiting: of_women in the mxlltary see, € g Mlchele M. Beneckc and Knstm S.
Dodge,Mzhra:yWomen CasualttesofrheArmedForces ‘WaronLesbians and Gay Men; in GAYRIGHTS; M{erARY-'
WRONGS: Pe;mc;u, PERSPECHVES_ONLESBIANSANDGAYSNTHBMMARY71 {Craig A Rimmerman ed., 1996).

ceof the mlhtary exclision policy: He: proposcs aninsider/outsider Binary and exarmines

1L Sée Cart e Stychin; Inside and Our of the Mrltrary, ILAWESER

. b 1'the pubhc/pnvaxe context dtscussed in'here; it is the pmfess:en or.

' declarauon of proclmty, a5 much asthe’ 'duigence in the prochv:ty itsel, _thh damns S R
_'The‘extent fo which Steffan’; i insi ¥ ot i _

: 5_ “* oirssider, déridnstratéd thar his: :den ity; rathier than being marginal, issilenced becauseitis central -

Uty the millitaty  establiskiment. ” That centrality miist be deoentered by the Court m.'order to re-__ S
-+ establishthe sepmﬂon between Lhe homosoc:ai envxmn g al
. S gy 1denuty : :

Id. at 38,
48, Indeed, tfus bundimg of act/expressxon/so icit
. actions in which state criminal solicitation statutesy
46ESEAI188(Ga: 1996) Commonwea]th v, Wasedn, 847 S.W.2d 987(
City, 506 P3d 785(Okia’ CrimApp. 1995): Fora discussioniof the relationiship'of solicitation and underlying sexual -

tlon/consummau n:wis at the heart ofa few kcy state coun'-'..

military, declarations may be the most dangerous of the -
osed by the society. The :mhtary rmght be able 'to o}erate'_- _.
ure.are public and confro.ntatxonal They are cha]lengesj-f R
s such, constitutional protections. for ¢ ‘speech” peter out .

stan(:e thecouft: RS

1S, Was. an msufﬁcwnt basm on: wh1ch to base a detenmnatmn-to_separate the....:.

ereotypes become

interesting analysis of the hmmng case of the noni-sexuak gay man’as the'siie from o

effein v Aspm. 8F3dST(DICCiE. - -
i conduct” as “Well'as' the underlymg'-_. N

challenged on constitutional grounds, ‘See Christensen v: State;
Y- 1992);33%&@'\'. Cityof Oklahoma ™~ - -

acts in the context of ¢constitiitional attacks ofi conidiict regulatlon. see Larry Catd Backer, Tweaking Facrs. Speakmg R E
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' furtlve sexua :

cts WhICh ostenmbly result separatxon from erv1ce.' . ;
provocation comes-in the formof 'a’ chailenge to the ‘status/ conduct dmde out of
whlch the la.w i constructed Here is: a sntuatlon in whlch a bald statement of status;

) o e i g bvxate' :

“Yet, the mode} of liberal toleratmn suggesté that the""'eal battle is not fought
within the statusfconduct dmde 50 The s;te of conﬂxct occurs m the context of the-

--'pubhc-pnvate divide.

- 'the Constatutzon

suppressmn : 'There should be no su_rp""'se "then that a federal dxs ; 1ct cotirt’ deemed o

_ :_ "'extraordmafjr “the most'total }ack of concern ev1denced m the Cong:ressmnal. .
a heax'__ gs orts: -
- attempts to enforce secrecy on homosexaals and to en11st them i the perpetranon of

_ary;o-thxs polxcy of - B

Ji udgmem udzcml Trc_msmogrg‘icarmn of Case Narrarzve as J urisprudence in rhe Umred Srates and 1_3raram 6 S .
L6LL(1998) Chr:srensen_was super ceded by : :(Ga:1998);
49 s, cons:der the attitude of those who would support the connnued;suppressmn of sexual non«confonmst i

... the mxhtary with respectio th importance of the diwde'_between status and eonduct:” . the final analysis, ‘Congress,”
professtonal rruhtary Jjiidgment; and’ common: sense’ all. recognize: that homosexual;ty is: mexincably Linked: to

- ‘homosextual conduct, To precend otherwise is absurci 27 Woodrff, supra note 26, at 167. The point for tractionalists. - - SR
*is that status is a proxy for conduct, and that the propensity. (if not the actualization) for the exprcssmn of (forbiddcn} C

desire’is the “cofidiic” necessary and sufhi cient to'impose the d:smplme of separation:: .

“50." Yet, many. commentators Have. chosen the’ statusfconduct divide-as; the’ ground on wh1ch_ to battzc For an”
interesting critiqiie of militaryexclusion scholarship, see Diane H: Mazur, The Unknown Soldier:; A Critigue of “Gays
in'the Military” Scholarship and Litigation; 29 U C.DAVIS L. REv: 223 (1996) '

51. Holmesv. Cahforma Army Nat'i Guard 124 F 3d 1!26 1139 cert den
dissenting). - : :

- 52. . Philips:v. Peny, 1{}6 F3d 1420 !435 (9th Cur E997) (Fletcher,] dlssenung)

- 53, Ablev. United States; 880 F. Supp:968: 979 (EDINY. 1995),:. L

.54, Thomasson:v: Perry; SOF 3d 915,953 (4th Cir.. 1997} {HaIE § 58 dissenting): Foran mterestmg commentary .
onthlsnotaon ;see Kay. Kavanaugh Dan tAsk Don rTelI DeceptzanReqmred D!scfosureDemed IPSYCHOL PUB R
POLY&L 142(1995) i A i DTN G :

(Remhardt 5

-
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" basis of status; but rather permitting sepatation only o the basis of statétnents of status that £
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| The language of bot_h' tatut__e and pohcy mask thxs reahty & he_mdulgence_: by thos_e i
- who would overturn this pohcy of Imhtary exclusxon in the sta us/ conduct dlSthtiOH: :
I8 thus fatally rmsdarected : '

atson s ¢ 4 enc y to the Commander of
RRaE Naval.Bas 'Seattle d the Boar of _Rev;ew fo theu' consxderatlon in revzewmg- .
the Board 0 iy '

b Iexpressly dcny tha enga ed in any hom sexual’ onduct durmg the_- el
"Performance of nuhtary duty, or whﬂe on any mxhtary installation.. ¢
ny that T have any1 tent o' propens1ty to engage m any:_ s
conduct dcscnbe above. X i : S

bf space to. prove to itself that status

; _ ': dxstmctlons were not at the hea _ of the ne _ regulat:oﬁs ‘and that the. “presumptxon
o standard of the new pohcy adequateiy protected agamst unlawful status dlstmctxons =

) leadmg sepa:atmnweresu tzailyth same-—heac[drcssed_ R
. :a memorandum to'h mandmg ofF icerin whlch fie stated “[a}s a miatter of Conscierice: “Honesty anid: pnde, fam' -~

- compelléd io mf’ormyeu _atIam gay.” Td:at 1131, Noté; though, whit Witson” sstatement didniot inchide® ademial.
of erigaging in.or the i “‘homosexual" condiict otherthanon'a Thilitaty instaliation; duting’ et
“military. duty; of with a rnxhta.ry student or sérvice mamber; ""The' eourt fefused to distinguishinon="" -
.for‘-p rposes of makinga determinaticn of the occirrence. 6f “Homosexial ass ;

S “A!IhOugh Witson pmsented d Staterféit contending that he did ot Commit hamiosekial astesr base; on duty, or With g
.. othérmiljtary. personnel; nieither: Watsaoi rior Holmes offered: any.evidence’ reparding Off base; off duty: activity;even:::
though rilitary regulauons still reach the 6ff base and off diity nctivities of militafy persoanel” Jd 2 1135, Fromitae:
_ perspective of the public/private divide. this conclusion:can- be: understood 454 proxy for the hotion:that.it'isithe’
unmasking of desire which iscriticat to the enterprise of separanon The unmaskmg l[Sle w:[i brmg up:the nécessary. o
. levelof revulsion required for the'sotial ‘group'te diseipling thé person unmasiced.::
(57 34 F.3d: 1469, 1479 (9t Cir:1994) (construmg the-former exclusion: pohcy ot 45 eﬁ'ec
howa concrete:

OF express desire to:commit homosexual acts desplte their being pmh:bited") G S
582 The eourt: suggested that the' presumptlon procedure ‘miade: all“the difference T the world: :Since a semce: R

Tember was provided with an opportumty to'rebut the: pres::mptxon af conciuct/propeﬁsuy after makmg adeclaration

of statls, then the government could _]ust:f‘ 1ably rely oni statis asa proxy for conduct/propensnty See Ho!rncs, 124E34
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than evidenics of conducb’propenszty | S -
- Yet, read_ closely, this “status as evxdencc ognmon suggests somcmmg qmte '

‘places the burden on the declai‘ant to abjure. Indeed the presumpt;on stahdard 1s' _
more about retracuon of a deciaratlon of status, than it is about refutmg circumstan-

. 'ev1dence_ _ 'by_their faﬂure to show that they:d d_ino ngagc in artcmpt _
mtend toeng _e_zn‘homoscxual.acts 6t

the cchusmn pohcy 6’_" Iromcally, though, fomal recognxt_lon-_o 'eneﬁts of -
_ concealmentmay make on_cealme thatmuch MOfe Onerous. _Theaggresswepursult.
of mforma on in ¢ nﬁden' ial mternet accounts by the Navy'__dnscussed above, i

at1135(Rcmhardt,I dxsscnung) I i : S S
-, 59.: Lestie Moran lias examined the way in w!nch creation of a pnvatc spacc frcc of the constramts of scxua] conduct
regu!at:on hasthe perverse effect of strengthcnmg the taboos against public expression of the use of this private space. .
“Here the emphas;s isnot mcrely upon display but ipon the possibility of display . . ;. Thie'mere possibility of display -
* of the miale gemtal body i fuktaposition with another male body will render those bod:cs capabic of totai visibility in.
Taw..:Ifi private’.is o be haunted by the parafioid figure of an éver-present third party,’ MORAN, sitpra fiote 19, at 58.
* 60. Indeed, the court’s recital of the cases in-which service members have suceessfiully overcorrie the presumption-:
" is Rt of the Stuff of disavowal The service membets confessed fo “statusT but disavowed that siaiys by swearing

* - obedience tomilitary normis: Ot.hershld suceessfully. bch:ndmanta! status,or, in onecase, confusmn aboutthe actual L
“state; of hig statis. See Holmes; 124 F3d at- 1135:36 ko i : L
611 Holmes, 124 F.3dat 1135: Thisechoes the analys:s catlier cases, 'E'hus in th[:ps W erry, 106 ..3d 1420 .

: (9th Cir. 1997) the’Couft conclited that the semce ‘iriernberwas’ dxscharged becatise the board found that he had"
engaged in homosexual acts and:intended to engagc in ‘homosexualiacts in e futire; based on his statemenits to this .
effect; THits; 45 iy Priit [Prait v Chéney; 963 F.2d: 1160 (Oth Cir. 1991); cert- denied, 506 U.S: 1020 (1992)} v
Philips’s stafetfients were used as evidence, not as the reason for discharge.” Philips, 106 F.3d at 1430:;

621 See. thl:ps, 106 B:3d at 1421 —22 {plamt[ff told his division officer that he was. “Hérm sexualy” that hc had had .
sex with fen on'a number of occasions; and that he would contintie tor do s0);; Rmhenberg v Perry; 97 P‘ 3d 256} 260
(8th Cir::1996) (statcmcnt made:to ccmmandmg ofﬂccr, cknowledgmg “T.am forcing
dltimately result inmy chscharge") g

- 63.: See Holmes 124 F3dart 129 {9th 3

. Thomasson viiPerry, 80'F3d: Q15 (4th Cir: 1996Y. {delivery 6f tier: to four admxrals statmg that hc was gay and :
expressmg strong dlsagreement with the military: scparanon pohcy) : ; y : K

~64. For the criticist of this as litigation stiategy; see Mazur, supra notc 50

take actions. wh;ch may R
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mdrcator of thrs e_ffect Indeed anecdotal_ evrdence suggests that smce _e:adoptton o

of the exclusron pohcy, mrhtary authontles have become: far more aggressrve in '

ﬂushmg out “hornosexuelsf? from's spaces tradttlonally respected as mvrsrble,“

1 statement. of ‘homosexual’ propen51ty can be treated: -

~even more deliberately. provo

uve—-—the act of approprtatmg the centerprece of heterosexual monogamous sexual"'.' :

unions. . Such actrons -amount to subversive mmucry at thetr most visible.

vrrtuaily a _ubset of the second It condemns-as a:'::;_ e
t to marry a person of the same

' as a publxc expressaon of sexual d' : tre Wthh must be suppressed how. muchmore. -

‘Thei uony is that separatton from mﬂltary servrce on’ thrs ground resuIts._ rom:' S

.. the assert_ton of an empty rtght It 1s Ilk' I "that thrs prov1s1on was mc}uded asa result' )

~ .~ while in some [of the Member States of the European Uruon} cohabltatwn by two -
" persons.of the same sex: is treated as equivalent ‘to mamage “dlthe o
- :_'.';'completely, in 'most'of themit i treated as- equxvalent to a stable heterosexual
[ relatlonshlp outside: mamage only wrth respect toa hmtted ntunber of nghts ‘or.
_-' 'else is not recognized in any parucular way.5 U :

R Yet the magmtude of the danger for'the modei of hberal toleranon is s not the fatlure '
- mimic the "rosexual union; b_u rather the public
declaratton by words and deeds -that one tands ready to do just it
L Thus ot e-'pubhc/prwate dISt]IiCthﬂ creat by the accepted model fonn of
liberal toleration finds srgmﬁcant expressron even m that most illiberal mstitu-
tion—the. rmhtary Though much of the case law is couched in the formalistic:
Ianguage of status and conduct the real boundanes of toleratron are’ formed bythe -

: pubilc expressron of acts which are. offenswe when the. mstttuuons of dommant-'- R

socxety are requ:red to""'ubhcly acknowledge thern. This is the pomt at wh_rch soc:ety o
o will. toierate prejudice and accommodate. offense. _The mllrtary cases. make that'i-_._ -
5 ev:dent i But it operates as well in: the civilian sector:: i

Iromcaily, the cases I have considered, so loaded wrth the sexual desexuahze*‘ o

: those nonconfonmsts seekmg to overcorne: the mihtary s attempts to separate them}i' R

.reached'at”veyearmgh N

in 3996 when 850 persons were seperated from service, promipting the' mxhtary to rev:ew itsenforcément of thepolicy.: - - o)

See Tamra Fitzpatrick and Bd Tirnis; Speaker Wants Mi !mzry Sex ]ssues Smd:ed Scanda Is; Gay Conrro versy Hurt:
] Morale, Speaker Says; DALLAS MORNING NEWS Aug 4
‘66. See 10 USIC§ 654033

6T Grantv Siith: WestTrams,Ltd. Case.C.249/96(17 Feb. 1998) reprivited at hitp: /fcuna.eu mr.ljunspat‘][ﬂ i
68, See; ¢.g., Thomasson v. Perry, 80 E.3d 915, 950-952 {(4¢h Cir, 1996) (Hall;3., dlssentmg) SRR



B from servxce. Here we touch on what Rutha'

- conformists.
case mvolvod a sexual non-conformist who did not'engage in homosexual conduct :

- and 'did not engage ‘ini’sexual conduct with mﬁxtary personncl or w}ule on rmhtary

. duty, or-on any military’ installation,

L TOVALREV 1SS (1993):
: “for destabxlmng the: sexual categones usod by soc:cty to rcward somc and pumsh other forms-of dessrc See Stychm
L supranote 4
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Robson has called the “paradoxes of
narrativity.”® Professor Robson identifies seven formis of paradox”“ thelast two are
most tellmg m the- context. of: rmhtary separatxon cases’ mvo!vmg sexual non: -
Holmes 15 certamiy a'study in impact htlgatlon by self’ censorshlp “That

ﬁnportance of the pubhc/pnvate divide. _
of sexual non-confornnty from the pubhc space as somethmg shamoﬁjl somethmg:
1. hthe “most -

72 Professor Robson notes find thaé -pattern of impact lmganon troublmg as wcl! By advancmg argoinents that '
4 declaration of homosexuahty does not nocessan!y mean sexual conduct, [advocates] betray[] ‘the celebration of

o sexuai:ty from which the gay rights movernerit once stood; * Robson; supra note 4, at 1423; quoting in panTemsaM :
" Bruce, Note Doing the Nasty: An Arg

ni jbr Bringing Samie-Sex Erotic Conduct Back into; the Courtroom; 81
tricia A, Cain, th:garmg for -Lesbian and Gay Rights: A Legal History;.
] argucd thaf the prohlem of the désexiralized sexiiat man has the potential -

CornNeLLL.REV. 1135, 1772 (1996
arl Styc

73 ‘Proféssor Robson speaks of the death of the narratwe by the emergmg hypertext cuitune or its transformanon :
Robsor; supra‘noted; ar 141426 would suggest that this transformation:is Here: Mic Veigh's encouriter with the:
militaty sisveillance machinery i a hyperiext world is & stark exarnplé of the diserbodying of dct'and the primary of -
space-in- conniection: ‘with:the politing of séxudl non-onformity.- The text itself becomes the space, as well as the’. -

narrative site for acts which are consunimated merely by their utterarices in Hypertext. . An AOL on-line profile has i

Begorne an apén solicitation: to” engage i (homo)sex “Hypertext statis: becorites story thh a narratwc conclusxon i
provided by law.:Sexitself has become secondary: Exposure isthe; pnma.ry ‘offerise and hypertext the new Open Space. ..
S74: Engtand;: then; .juries: become: the:vehicle of the éxpression:of popalar clitiire a§: ]udgmem. ‘Baicker,:

‘Tweaking Facts; supra note 48, at 643 (for a general discussion of the English approach to determinatioris of public "
‘and private space, and of moral'and immoral conduct, see id. at 641-49). Even thé act: off pubhc kassmg Has: been; "

chiracterized by British courts sy carryirig withinit the potentlal for s1gmf cantly dlsruptwe effect See Masterson v
Holden, [1986] 1 W.L.R: 1017 E024(QB) : g S : T
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- cuItural game of htde-and~seek anate space exists as a site in constant ﬂlght from: _
' the pubhc arena' If 1t can be foun i 1t can be searched out no matter how onerous'_ .

"'nd expeditto s_mpract: _ L
- largesse fitonl for slaves, leeral toleration steals the power of 1dent1ty _rom sexual'.'_- -

‘non=conformists, reserving the p o
(thus the construction of th
]udlcml narrattve) =

a new dominant consensus o emerge itis only during this time that sexual mmorltles-" '
may: have hope of affectmg the nature of that consensus but perverseiy while their
- conduct is tolérated; their voices are suppressed '

The homosexualjudenﬁ-age our Queerfrage is not one of _;urxdxcal makmg, the
courts cannot comnmnd cultural acceptance any more than Canute could order the:

o A powerful way to concewe of the cogmtwe culturaI and even, m part the .
uE pohttcaI life of a; society is as ‘a' conversation:: - 'When a conversation is
- monolithic or close to monolithic on certain pozntsmand this includes the unstated,
E underlymgcogmuvemodelsmthenasoclety smembersautomancally mcorporate '
its features into the organization of their minds, into the fundamental axioms that
- 'they use (consctously or unconscxously) in perceiving, understandmg, analyzing,
. and responding to all social phenomena. . because that is all that is avaﬂable for
. adevelopmg mmd to draw on.™. - . - - :

'Ltberal toleratton shlelds only that Wthh :remams h1dden W1thout a place in the' '
pubitc space any subsequent new cuitural consensus may’ well sweep away even that

“grudging toleration. That has been the Juridic-historical pattern of our world these - S
- past several millennia; that i is’ what awaits us in the millenniiim to come. '

Yet these. statements. ought not to be-taken: as a condemmation of liberal

toierauon ‘Rather thess arguments serve to ﬂlummate the limitations and potentzal__ o
of reg:mes of 11berai toleratton, and to. wam agamst the far more represswe reglmesi R

75. Thisis partlcu]ar]y ev:dent in. the rmhtary cases consltiered For a more de!aﬂed study of the way in whlch SRR

= courts function as the place where cultirally significant images of séxual non~oonformzsts are created; see Baclcer :
Constructing a “Homosexiial” for Constitutional Thegry, supra note 3 : : :
76. GOLDHAGEN, supra note 6, at 33-34,
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> of 1111bera1 toleratzon ] '1bera1 toleratzon is oonstltuted as 1ts om best wammg agamst.' %

'devmnce to. mere dlfference;' and meére. difference to:* normal g That is not possxble__- n

i regunes in which. concepts of the normaI are: ossxﬁed and never pemutted to shift -

thhm the ofﬁcml and non—officm} conversat;ons constltutmg cuIture The Germans

. exqmslte gxft of hberal___ leratlon to the worldl‘ o




