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o 'Ianguage, that they may ot understand one another s speech So the Lord
cattered them abroad: fr_om there over the face of the whoie earth; and they '

St understand the: fundamental and: dwmely mspn'ed nature of dniference
- Difference is pumshme 'tlmposed on-aprevmasly unq'fferentlated humankmd

_}'(198 andEDWARD - HALL ThE u,ENr'LANGUAGms-so(1990))"""- e
: a discussion of this. story, see; for example, Headline: Hour] Kurds., wmg in



e Language is aiso rac1a11zed language remains a strong proxy for race. 5
S Langhage,-’ as such, is deemed to' ma:k _-_the bodles of its: speakers W1th R
Vi dlstmctlv : Physwa : : ' ‘bet : and -

R CHARACTERS ANEW VISION OF RACE NAMERICA_(
T essence of bemg Black in: Amerxca 1s Black Enghsh)

8'.-' Genesis 1i4: S

S 9.0 See Genesis: _(“Untothe woman He sa:d Iwﬂl greatl multiply th;
: travall it pain thou shalt bring forth children. : S :
100 See Genesis 485 1 l'nterestmg th Bibl

" Abel, killed by the hand ofhis brother out of j jealousy for Abel havmg found favor befors God. :
.. The pronotncementofthe mortahty of humankind remained tnfulfilled until the death of Abel, -
. See. Genesis 3:19 (“Inthe sweat of thy face shalt thou éat bread; il thou: return:to the ground, -~ . S
for out of it wast thou taken:  for dust thou art; and unto.dust shalt thou return?); See also R
Genesis 6:3 (“My. spirit shall not always strive inme for the sake of man, forthathe is: ut ﬂesh SRR
: and His days shall be a hundred: and twenty years b i S SR
I 1. See Genesis 1:26:28 1 .
. sAnd God said; Letus make man in our' unage after ourlikeness; an the shati ave: B
dommxon over the ﬁsh of the sea, and over the fowl of. the heaven and over the SRR




' '-’-":;;_-Ruth-. story provides: powerful cultural._ upport both for:

BRRATE anmhalatxon

B UALRLAWREVIEW = = [VolL2l =

- ahenatwn W The Blble does prowde famt hope agamst the scattermg of =
- “Babel. We are blessed with the story of Esther and the story.of Ruth. Vet the ..
_ ' eparation and -
' -'assmniatwn,” and the Esther story. suggests that in'a society made wp-of . ..
“different groups, the dlsadvantaged group 1s always in dang,er of ass;mﬂatnon-_. -

cattls, and aver all the earr.h and over every 'c'reepmg thmg ‘that creepeth upon: the. :
‘earth. And God created man in his'image; in the image of God ¢reated He hirm; malef
: ‘anid fepnale created He them. And God blessed them, and. God said unto ther i
" shall be Fruitful and multiply, and fill the earth and subdue it; and have dominion -
< over the fish of the sea, and over the fowl of the hieaven, and over cvery lwmg thmg_ L
- that moveth upon the earth. : '

9(“Because oti:have listened to oLy
nanded you;. ou;_shallnoteatof ;> cur:

- - :-(te:limg the story. of Cain’ i
S 14 There i5 an abundance of alienation in the B}ble, a11enauon poses the ost gmﬁcant .
pmbiem in‘both the Hebrew, and Christian versions of Logos.: “The beginning of course; is the:. -

- action wh1ch Chrzstmns regaxd a5 original sin—the: knowledge of good: and evil; Tts first. B

¢ "is a certain people scattered abroad and dispersed among the peoples in all thie provinces:

37 (“and they knew they were naked”); its sccond was murder AU :
or the: tummg away from God, Genesis: 4 26, o
ok of Rii g

.. assimilation, asar necessary corollary to immiigration. latisib

- Naomi back to Tudal only after she renounced her home culture. . E it
© o160 The. story of Esther is at. the heart of the. Jewish holiday jf Plrim. '_ he st

- .a:Jemsh woman conceahng e it

-tobe the queen of the Persxan ng Ah Hs
o chlef minister, induced the King command the murder of all of the Iews m'Persxa.

. “Kingdorm; their faws are different from those of every, ‘other people, and they do not: keep. the

- 1. king’s laws,:so: that:it is not for the king’s profit-to; tolerate them ™ Esther 3:8.: In order to.

- prevent this destriction; Esther revealed herself to the King. Rather than permit the mirderof: ..
his favorite consort; hie:ordered the execution: of Haman. .\ Whai makes the storyitxmei : he L
. lesson hidden by the happy occurtence ofthe delwerance People who are deemed di g
- easily be sméared s enemies’ of the state; Worse, difference miakes it easier to ordcr the -0
¢ destructionsofithose who:are d:ﬁ‘erem ‘But:for'the fortm ofa strateg marriage;

" would have been destroyed- S :
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: '_ 4 et more u'omcaliy stﬂl God has not commanded a partloular h:erarchy- e

: :But"'humankmd it seems, has taken itfupon 1tsoIf to ':?'i o

pumshmont by oroahng hlera:chy out of. dif’ference AL :

for fho scattenng beyond the bu _ dmg of the Tower Rather than con§1der the-'.:._ :;[.' |
: _.hubrzs of the building - and the reachmg toward heaven reason enough

' CONS’[T[’UTIVE CONTRACT'INSTITUTIONS_ ( 1982} F'or a particular study s
' Turner, An Inregranve “Theory. ‘of :Intergroup. Conﬁzct )

R Antomo Gramscn is ofedlted w1th the popul - eunderstandmg ofthisnotion: ;"
from the perspectwe of polmcs He bases hxs not;on of hegemony on the idea that' social and .

tkway to conceive 6f1 ecognmvc, cuitural and even, in part, the polmca
so‘éietyi: is as a conversation : ... .. When a ¢onversation is monolithic
‘closeto monolithic on:certain: po;ms—-—and this incliides: the unstated hderlym'
-cogmtnve miodels:~thena society’s members automatically i mcorpo :
: .-'-:mto tho orgamzat:on of.'thenr mmds, mto the: ﬁsndamental axm_ s that they us:
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~devetoping mind

' "..':.DANIEL A GOLDHAGEN, HITLER WILLNGEXEC

g : : ry of .
o HAROLD BLOOM, THE BOOK OF. J 191192 (Dawd Rosenberg trans, 1990 HER R Sl

- J*And the Tord God had formed out of the ground cvery beast of’ ﬁelcl and every_

'.' fowl of the heaven, and'He brought ther unio the mah to se¢ what he’ wou]ci call them; and

R whatsoever the man would call every lmng crcature, that should be its name:” Genesis 2 ;9.'_ ARTER

_theAngIo—A erican Judicia

o :'racla ‘structuring: See; g, Chatlés R Lawrence 1Y Each Other's Harvest: DwersztysDeeper

** PREFERENCE UNDERMINES AMERICA (1996 What ¢

; Tradition, 20 ISRAEL YEARBOOKON HUMANRIGHT 243 (1990). R
123, Critical race theorists have begun to examine the nature of this control in American.

. Meaning; 31 USFLIREVI TS, 775-76 (1997} (discussifig the need to dismantle the structures™
of racism); Charles R: Lawrence 11, The Id, the Ego-and Equal Protection: Reckanmg with. -
- Unconscious Racism; 39 STAN. L. REV: 317(198’7) (discussingthe existence; natiwe; andéffects. . .o
.. of incoRscious rac;sm), RUTHFRANKENBERG RACEMATTERS: THESOCEALCONSTRUCT]ONOE" L
WHITENESS (1993); STEPHANIE M, WILDMAN ET AL, PRI’_VEEGE REVEALED  How INVISIBLE: -
cal Tace. theons  an o’shers who'

e consxder ﬂns pnvﬂegmg faﬁ to; note is th




e ‘the physical constitution of the. world and itsiways (Wisdom 7:15 ) and: guxd g
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| 19:99}?:-

L -_ultlmate ceiebratlon of dlfference by dommant groups in the temtorle ;

'_:Tht's ‘weaving necessarﬂy req_'_ i
contro!hng group, dxfferent Fo_r hl

R stmcture espemally i t;_mes 6f hoiatscaﬁ crisis.using three historical exampic
B 24 Lagos, of course refers to the dlvme umty “In the begmnmg was the

_ ey
' 1s_ also the ultlma_te se}f~pumshmcnt for a humamty whlch msasts_}' Ran

_ '.~_the perspcctwe of cultural sxgmf icance hete jis set forth the divine and redemptive power.ofa, . i
+single languagc, a Ianguage taken froin Humankind and rescrved for God from the time of Babel. . : =
.7 The unity: of language is.to, be: restored 10 humamty through divine intervention. Perhaps the R

I notmn of Ianguagc in this guise can berelated o the Chiristian’ conecept of grace:

“Somie: Protestant: comimientators’ have! tied: the Stoi¢ notion: of Logos to the Book of R

' ':'-'Wlsdom aswelli They note'that the- Stoic’ conceépt of: the Lagos (hterally,_ “word™; here

-“reason”) which:is at once thedivine feason within man; :enabling him to acqu: '__Imowiedge of

- moral Tife (9:9b-13) and at the same timie'the, pririciple of coherence i the material
- -universe (1:7;:7:24-27);. See G. ERNEST WRIGHT & REGINALD H. FuU

o 'Ac*rs OF Go _ CONTEMPORARY SCHOLARSHB’ EN‘I’E‘.RPR.ETS THE BIBLE

TmaBooxo;nm- e




'.offers the possﬁ)ihty of recastmg dlfference as'a culturally mdlfferent o

' ':'-_--_;-characterxstm Hereltake as cultural 'mgmﬁcant‘thecharactenzatlon ofGod i

- ; be graced wrth the transcendmg spmt ofthe divine. This smgular, transcendu_v _' " i S

L mg language puts in perspective the smallness; the fallibility; the very human-: Sk
.-lxm:tatxons of multlple ianguages and of dxfference, that s 1 G

o need armor agamst that type of ethnocenmc an& chronocéntnc snobberywthe mu@ess of your: -

~own tribe and your own'time: Weare the Greeks; all others are barbarians.” KARGLLEWELLYN,
= THEBRAMBLE BUSH 40 (4thed: 1973)(1930). Even rion-Westerners may be Greeks: “Chinése

sources originally referred to the Eutopeans as ‘South Sea Barbarians; for that was thedirection .~
~from wmch the:r shlps ha.d approachedthe Chmese coast Plem Tozm, _Constxtur:ana[ Reform

: 27 Iames Di Gorden III A Dmi‘oga‘ ; bout the Doctrme of: Conszder'*afzon,' 75°€
- L REV. 9874 1. 67(1990)
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| pohtlcal socxety in the West at least,_ s;‘qmckiy confounded by the probIem'- -

- S :mperzum——how do you mcorporate:-the forelgn, the d:fferent w1th n a_-:. b o .

g s gra ;
U as imimigrants’ adapt to' théirnew cultare much as. Italian and German faded from @ -
v -_U 5. cities. earlier this century as the chﬂdren ifi 1mm;grants grew up and’ adopted'-“;:' s

1 (in English), T _ :
00 Onthe assxm;iaxzomstmodel mtheUmtcd States ‘s8] for exampie, MxL‘rONGORDON'
AssmfmonmAmmcmLmﬁ THEROLE OF RACE; RELIGIONAND NATIONAL ORIGIN (1964):

©* NATHAN GLAZER & DANIEL PATRICK MOYNIHAN; BEYOND THE MELTING POT: THE NEGROES,

"PUERTO RICANS; JEWS;' ITALIANS, AND IRISH OF NE‘W YORK Cm (2d ed: 1970} -JENNIFER L-.: o

HOCHSCHILD, FACING UP: _
T NATION (19955 (dlscussmg 'data’ relating &
_“Amerlcan Dre ’), ANDREW GREELY ETHNI




- :': s usedto explamthe it effects of dlfference for exampie the poverty ofnon-'_ SRR
_'Europeans and poor wl_ntes an_c_i pohcne :are constructed to force such il

- Convers:on reqmres aseunllatlon and'__"'oﬁfenmty__ ' '__and there isno ‘freedofn : j' e ; e
. of rehgxon for those who depend on the dommant group_for support where the R

_ 34,-': . Fo_ a dlscussmn of how the riatire of the relatmnshlp between true behevers anci'

S mﬁdels developed during the classical pcrlodoflslam, seeANTOmEFATrAL,LESTATUTLEGAL_ o
o DES NON-MUSULMANS EN: PAYS D ISLAM (1958) ‘But see: ABDU[LAHI—!I AHM‘ED AN-NATM, 0 :
- TOWARD:AN ISLAMIC REFORMATION:  CIVIL L}:aemrms -HUMAN RIGHTS AND INTERNATIONAL -

- - EAW: (F990Y (hoting he: search: for: Qur anic justxﬁcatmns for current formulatlens of. S
' mtematwnal human rights norms). o e : 5
_ 235 In Repubhcan Romne; “fomlgners were distmgu!shcd in art,_ by thelr lac 'of a vote, =
: and a hmxted right to participate iri the polmcal life of the Repubhc ek o
- “As aresult; foreign mmonues, “which: made: up; a: conmderable secno _of thi
populat;on of Rome; were not, as they have been'in the United States; a group that
could be mampuiated ln the electwns Grmxps of Phryg:ans and Mysmns mlght




' :IRISHBECAMEWHH'E (1995);:

Yet dlfferenee is a ﬂuid-. oncept .Race, hke Eanguage has been the_"_'i" Y

i mirrored:m the d;fferencc-bemeen ethmc1ty and race Yet the border between=:-" i

. them: is fluid over time: - Castﬂllan Spamsh and Italian ‘were af one time . .

... dialects of Latin. Now. each 8 language in its own right, Are “Gallego L
or “Mexican” today dialeets of Castllhan Spamsh‘? Is Biack Enghsh a dxa!ect :
ora Ezmguage’?36 : :

g the tr
orum; as they appa:ently did when Cicero. clefended Flaccus and: they dldi'not hke
the defense, and pienty of men of forezgn ongm could be recrulted ﬁom _the urb

eVIdenee of Iack of assrniltion: See, e.g, WILIIAM LABOV, LANGUAGﬁ m i B Cmr 3

L STUDIESH\I'I’KEBLACKENGLISHVERNACUIAR(1972) It remalnsanob_]ect ofparody See, egi - '

James Hannaham, Ebonics for Travelers; VILEAGEVOICE, Jan: 141997 at 37; .
37.: Critical:race theorists have focused on the mutability. of definitions of race, especlally :

at the: margins. Consequently, scholars: like Stephen ‘Smail use:other terms.to-refer to the

creation of cultural mutable:

nitions of race; See. S'IEPHEN SMALL; RACIALIZED BARRAERS L

| THE BLACK EXPERIENCE IN THE. UNITED. STATES AND: ENGLAND' IN THE. 19803 36 (1994) _ S

(emphasnzmg thiat racial boundaries are by nature contingent and historical)..: :
.38 For intéresting historical aocounts ofthetransfonnatmn see NOEL IGNATIEV Howmﬁ

© 39 For atcounts of the Jems}i expenenee vmh endmg mte the racxal'and ethme fabnc S
zof Amencan life; see Karen: ‘Brodkin: Sacks;: How: Did Jews: Becameé: Whits: Folk;in RACETS - -

. (Steven: Gregory & Roger Sanjek eds., -1994);
- DIFFERENT ‘COLOR {1998)

MATTHEW FRY JACOBSON, WHITENESS OF A" . .
M RIV-ELLEN PREL _INSIDER/OUTSIDER AMERICAN*JEWS AND R
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'of course, were merely the mote ferocxous 1nteliectua1 chlldren of the Spamsh
it this form of Jew-baiting racism: 4 Today people who are the children of -

--:'parents of different races are more Willmg to call themselves “multi-racial’ a2
-~ The contours of drﬂf‘erence are for us to make or re-make, or'to be made andj . _
‘temade for us, in a :process without begmmng oriend. What constltutes_' T

ence, is radically \

+difference today. and the: nnportance ascnbed to this dxﬁ'

Welzt

“unlike the American sense of difference eéven a century ago. The changes are. . . :

2 reﬁected in the way'y we concexve of each other, and the separation between us,

DA Tlger Woods
= 'feéeral govemment_,

:Idenfuy, WASH' POST, Apr 23 1997 at Al F cntlcal._ dlscourse_-'on the: phenomenon of
L -‘Woods and hzs 1mportance to race dlfferenc see, fﬂr example, Robcrt 5. Chang, Who s Aﬁazd

-f’iDzscoursé ‘Racial Classific

: _MD L:REV. 97 (1998).' Professor Hernandez qucstwns--------- P
5 the assumpt:ons that ‘underlie” both ‘levelsiof: meanmg in order o assess the '. :

~contit 'gmﬁcance of thc raczai ciassxﬁcatmns that multxracxal discourse ERIRA

B counter—egahtanan restilts in the striggle for rﬁcml eépiahty Thie MCM's: campaign - -
“fot color-blitid réatment ™ of racl® hierarchy cloaks: the ' racial 51gn1ﬁcance ‘of
ostens:bly race-neutral !aws, as the Supremc Courts recent movement toward:f“ i

" “infavor of preservatmn of system shun’tmg aH people w1th ev :
© " into the category African-American because thxs has helped crea
L needed for sohdanty and rac:al progress) .

group. ;dentlty '
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" _I was_ convmced that peoples Whlch have been trodden _underfoot by._the- o

) '__-:.obedwnce to the will of atemporal soverelgn Racial _]ustlcc 1mphesapr1mal R
e _cho1cemthe acceptance of dnfference based ‘on: conceptlons 1mphclt m the L

430 Adolf Hitler, S coch delivered at the opemng of the House of German Art in’ Mumch- E R
L Tuly A8 1937, i T THE SPEECHES OF ADOLF HITLER, APRIL 1922-2AUGUST 19391584:92 . -
(Norman H: - Baynes trans.; & ed. 1942); quoted from: GEORGE L MOSSE Naz CUL'_):'URE. RO




maphes acceptance of the effect of our post«BabeI scattenng If humankmd '.

s wﬂimg to_a 'cept, _asﬁ basxs of cultural chalog, the _emstencc_-of d:fference- L

ronically, Plessy Vo

._thls notmn, whlch: L

s Transfor}ﬁatzoﬁ and Legxtzmatzon mAr:tzd:scn
(1988) w

. ;_othe : han reﬂectmg the Very: majontanan preference thiat the tradltwnai model reqiires the
- Court to. resus kif _GIRARDEAU SPANN RACE AGAINST THE Coum TP.IE SUPREME Coum A.ND .

LA Elevem‘h Chronicle: EmpathyandFalse Empathy 84 CAL. L. REV 61, 9394 (1996), GERALD,
: ._N ROSEN'BERG 'I'}!EHOLLOWHOPE CANCOUR’E‘SBR}NGABOUT SocmCHANGE‘? 35 (1991), :

Litigation Experzence I 930-1980 27 U.C:DAVIS L_ R_EV 555 (1994)' (exammmg the Iimlts S .'

-ofthe useof lmgatmn fo effect change). This generalization
- _dlalogue It isas apphcable in; the context of somal welfarc 2

rm See,

.imxtedtothcAmcncanracxal- Rt
s DorothyRoberts -
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. . the: language’:-of- éuliure 1tself Babel' 'rovrdes the cultural model throughf' -

R _ﬁ{whlc :

oA conmdera_tl :

” :_'model tv g that eﬁ'ort, for he task of ﬁndmg a common language,--at least in ther..' = o

| - West, is t1ed to the archetype subsumed wnthm our conception of Logos

: ] : urrent: d:aioguc ‘on sexual -
: differerice has not fared better; regardless of the: hope expre:ssed in'the power of hngatmn to, .
. coerce social change.’ See; e.g.; Patricia A. Cain, ‘Litigating for Gay and Lesbian Rights:- 4.
- 'Legal strory, 79 VA L.REV. 1551; 1624—36( 1993) Thisstrategy has been critically examined.

: by Professor Case as'a’ v1abIe 1mgat|on strategy.. See Mary Ann Case; Cauples and Coupling
o inthe Public: Sphere [ A Comment on'the: Legal History of Litigating for Lesbian and Gay ..
T Rights; 79°VA: L.REV. 1643, 1680-1693 (1993} 'But see’JACK GREENBERG; CRUSADERSIN"I‘HE{

COURTS(I994) John: Denv;r TowardsaPohfz ; 'I Theary ofPub!:c Imeresthtzgatzon, 54N C
'-L REV. 1133 (1976). EEs : :
149, The_ ngagement in- culture 18 '1res a'conscioustiess of the grammar of culture It_
'requxres people to speak asmg the symbols and ;udgments of_our basnc cultural postulates For -
- f the po h o

ple after ex pie of th
of dxﬂ‘erence The: Bnbte séts: out a taxonomy of differente evéry bitas complete as that B
. attempted ‘by Linnaeus millennia later; and from’ wh' "h ‘has’ blossomed o '_.‘ :
. taxonomy: The “big bang’” of difference is spiritual’
created the heavenand the garth.” Genesis 1:1. The S
' The'first'six days of thie Création constituted the : '
-material and spiritual world in'which' the West inHabits. The divis nd', and then' D
ordenng, mereiy presents a feeble mm’or tmage of the great dmswe cataclysm of creatm (IR




group—whas the power tq prociaim such a thmg Time prowdes the last great -

, speech can tap m‘to Logosﬂwcan overcome Babel. : Everyone undé‘_ ta.nd"_ ﬂns B

a language. Anyone, any group of humaris hvmg w1thm a soclety, can learn to o

c1pat1 ‘muchof the conversatxon ahout v

. : & dlsadvantaged racialized group ‘Africant.
' Ameracans remmned essentxally outsuie the debate, an object but not an equal participant whose
.. sacrifices were ‘conveyed symbolically through the writings of membets of the dominant group.
Thus one can sense the irritation; and the remoteness of the: characters of Uncle Tom s Cabm

" toslavery; at ter hope and. Honot. Indeed,

. ' Lif
. “the Black man at the center of [this novel} is hardly v1sxble ail

- mdmdual humamty has been for the most part vexied by an abstracted 1dentxty prq}ccted onto . '

" WilliamL. Andrews, The. Black Mdle mehcan L:terarure, in THEANIERICAN BLACK MALE _
His PRESENT STA‘IUS AN‘.D His FIJTURE 59 61 (Rxchard G Majors & Jacob U Gordon eds -

= hecanse the Black man’s B
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_ currency _of cultural dlalog worldwxde as: the story of the Kurdlsh smger- o
. remmds us.? Wer now worshap at_'the shr_lne of the Reverend Martm Luther-- -

mbre;personalized. sacnﬁce, that personai martyrdom has. been able to ehclt :
: Sacnf ce 1s more potent when it can be focused on mdlwduais when 1t can be

Smith;d sze For Healmg, NEWSWEEK,, Mar 1,1999, at 35; Dan McGraw Justzce e!ayed e
U.S: NEWS&WORLDR}';‘P Mar1; 1999 at28: Paul Burka, Jewel of the: Forest EBO Y Aug:,
1998, at 9. Jet Magazine putforward asoneofthe weeks best photos, the picture of Sgt. James. ..
Ear] Carter and mvest:gator Curtas Frame members of the Shcnﬁ’s Departmcnt in Jasper, TX,
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: murdered act1v1sts proved extremely zmportant m gettmg cultural attenhon S

:_ : embra 14 upon heanng of the gux_lty v_erdxct aga;nst John W!lham ng See Tke Week s Best-.

: : ng 2 YT
S remind ourselves ‘that our soclety Ho longer to!erates lynchmg, oF, that we have
o outgrown the need to revel in blood-drenched rites of racial domination. We should
' not_conﬁ.lse such actmty, however, w1th honest!y commg 1o gnps w1th the more

s mght there, shelte d__.
56 Thc murde ofpeople WG
popu]ar press and focus sustained atténtion on the subject of the work of the murdered people:

The quantum of sacrifice seemed 10 increase as the martyrs appeared to belong to the dominant -

group itself: The effect is intensified vhere the murders are ¢landestine, rather than open -
killings'in"battle; It might be possible to argie that the murder of white dctivists from the

T Northeastem Umted States | it the early 1960’s prov:ded a catalyst that the murders of Afncan? o i

sympathetlc coi!ectmns about the race struggle placc cmpha315 on white sacrlf ce See 1961 ~'_
1968 The Burdens of Power, 18 ANNALS OF AMERICA 407-426 (1968). ¢ i S

" The climax of the program ‘to-register Negro voters in:the South,; and of the whole . '. [
;- Southern campaign, ¢amie in early 1965 in:Selma; Alabama. The drive was again: .
- metiwith violenice; followmg the murder of Rev: James Reeb;a ‘Boston minister,. 0o

" King:led a‘protest march to the state capital. Brutal attacks by mobs and. pohce_.f*-.- AT

.7 cedsed only when federal troops arrived: As demonstrators were. dxspersmg, Mrs
. lea Lmzzo, a Whlte marcher from Detrmt, was shot and kliled by Klansmen




1999} CULTURALLY SIGNIFICANT SPEECH = 363 o

. and permmmg the creation of 'a, space in whlch conversatmn could occur.” -
o {'Persecutlon sometzmes seems to hav_e a umfymg and: transformatwe' o

~internal polmcal mamfestatwns in the emergence of a pohtlcs of disobedi-
ence Crltlcal race theonsts now celebrate the racaai “out}aw i and Haw breaker g

. P 2y 3
;' Steady’ Work._ ‘A Practitioner's: Reﬂectwns on’
L R}_E_V_ZQ? 298 (1996) (d:scussmg efforts to. end_ _

e : s, and Middle Easterti tcrronsts was accomplished by -

- orthodox police forces with littlé resort fo the extensive combat capabilitics of the military,”".
. “Charles T. Dunlap; Jr., Revolt of the Masses:: Armed Civilians and the Insurrecrwnary Theo:;y

“of the Second Amendmient; 62 TENN. L, REV 643 675 (1995)

- '57. Ag Justice Kennedy has noted: e T

“The ‘story of ‘Antigone's! burymg her brother eﬁance of d tyrants unlawfui'
-command ‘the reahty of Rosa Parks' dignified refusalto change her séat on the bus: ™ ©

: re of the young Chinese stiident who'stopped the tank jisst before the traglc S
i anmen Square, the seahng criticism of ‘political leaders wr:tten inthe . - -

58 'See Lisa C: Bower, Queer Acts and the Polztzcs' ofD;rectAddres 2]
Cu!ture and Commumty, 28 L. & SOC. REV. 1009, 1015 (1994). O '
59 See Regm Aust_m, “The Black Community,”. Its Lawb akers, and a Polztrcs of S
5. CAL L REV 1'769(1992), Dorothy Roberts Devxance, Resastance and _

79; M

60, See Roscmary 1. Coombe; Tactics oprproprzatzon cmd the Polzfzcs of Recogmnon R
in Lare Modern: Democmc:es, 21 PGE; THEORY 411,412 (1993) - '
61 For an examp]e of the apotheosxs of Wzihams asa character

of sublime evilinthe




- cultural focus agamst whlch the more abstract ruies of appropnate reiations-: L

L between dommant and subordmate dlfference canbe dlscussed and modified.

et The 'govemors of Arkansas and Alabama, barring the way.to. educa‘uon for i

as cultural high drama indeed. These are

o 'cultural symbois we cax_x reiate_to Here is the-pharaoh who knew not Joseph; - R
I i '_of the B1ble Thzs: D

L .1essenmg of the de _xmental.;eff'edts. ] e
: “the_1_99_0’s sawthe orst_qutburst of nativism and_" S

o . restnctmmst ieg1slatnon 8

' populax press, see, -for example,

1999 cat 22 U sl

R iy Brown appearst 1

- segregatzomst sentifment, first in the schoolsand then in housing pa_tt_ems - Foran account of this

*effect; see, for example, MICHAL R. BELKNAF, FEDERAL LAWAND SOUTHERN ORDER: RACIAL
 VIGLENCE AND; CONSTITUTIONAL CONFLICT N THE POST-BROWN SOUTH (1987); NUMAN V.

BARTLEY, THE RISE OF MASSIVE RESISTANGE 67-81 (1969) tracing the evolution of resistance

‘touched off by Brown; & HERBERT SRAPIRO, WHITE VIOLENCE AND BLACK RESPONSE 409-420 BERE R

-'j {1988}.:On housmg, see, DOUGLAS S: MASSEY. &NANCYA. DENTON A”MZERJCAN APARTHE]D '
L SEGREGATION:AND. THE MAKING OF THE UNDERCLASS (1993).- '

63, See;e.g; ‘Joseph L. Gailoway & Bmce Selcralg, Intd he Hearr f Darkness, _U S g

: NEWS& WORLD REP;, Mar. 8, 1999, at 18.
Ul 64l See e, Ronald Turner; The Danger:
ng, Jr 's. Legaey to Prove.the Colorblind Thesis, 2 MICH. J. RACE &L 105 (1996)

: Puwer, “Pain gets the atténtmii of 'cuiture It prepares peopie-to.hsten a

ersapproprmtmn Mzsusmg Martm Luther_ e

. 65.. Kevin Johnson & Amagda Pérez, Clinical Legal Education, and the U.C.. Davzs" e

" Immigration Law:Clinic:. Puttmg Theory mto Practzce and Practzce into Theor
REV 1423, 1428(1998) o ._
66 THUCYDIDES THE PELOPONNESIAN WAR 1] -90 (Crowley trans., 1951} (41 1 B C )

i SMUL S
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. -;_Thzs really,"a the centrai pom:' of thlS artmle The reguiatxon of schooll o
conduct is quxte' Iummatmg m-..thls regard _A partmular result in. sodomy..

) 'HANS-GEORG GADAMER, 'IRU]‘HAND MEmon 302 47 91 _(Joei Wemshelmer & e
Donald Marshall_trans__ 2d_ed 1989):. ' G :

_ 72 Rosemary}‘ Coornbe; TactzcsoprpropraanonandthePolmcsofRecogmnon inLate. Lo
: Modern Democmcaes, 21 POL 'I'HEORY 411 426 (1993) Gary S Becker S heaty of o



- : _FxELD)

R JudzczalArgumem over Gay Rights, 1996 Wis: L Rev: 893, 928

B power '['hose who seek to speak, seek also to exclude to hmlt the possﬂnl;ty_ |

: reproduction of -the" social order, 5
. without t, +those in control maintain the advantage of controllmg ‘notonlythe
P acnons of those they dommate but also. . the Ianguage through which those
" subj: ‘comprehend the ine ”73_ DIleermanhasshownhoweven .

s longer the predommant domam of the mstltutlons of rehglbn somucl .
' "__mstitutmns of ‘government. The Chnstlan nght wonld have been an-

4735 Richard Terdiran, Translator's Introduction; 38 HASTINGS LJ. 805, 813 (1987)
(translatlng PIERR}E BOURD!EU, _THE FORCE OF LAW TOWARD A SOCIOWGY OF THE JURI'DICAL )

SN DIBI HERMAN RJ" . OF P SAGE STRUGGLES OR- LESBIAN_AND GAY LEGAL .
'EQUALH'Y 93.95° (1994) TAMES DOBSON& GARYL: BAU‘E’R, PIE[DRENATRISK' 'mEBAmE '
FOkmEHEARTSANDMmDSOFOURKJDS(w%) R : L

“75: "See Andrew M. Jacobs, Romer Wasn't Butltin'a Day: The Subﬂe Transfarmarxon m o

767 The'rise of totalitArianism; of govemmantal institutions seekmg 106 control not only thc

= f-'bodxes but the'souls of it§ citizens is a new development, and: follows from the fall of the .

E churches inithe 19th century.” Nietzsche vrell tinderstbod the notion of the cultural demise of
“organized religion.  See Friedrich Nietzsche, The Antickrist, THE PORTABLE NIETZSCHE 568

(Walter Kaufimann ed. & trans., 1968) (1895) Tis meanmg ‘became clearer with the rise of
Hitler, Stalin‘and Pol Pot. For a discussion of these regimes; see; for example, 'ALAN BULLOCK,
" HITLER' AND' STALIN: PARALLEL Lives (1993); ALEXKSANDR 1. SOLZHENITSYN, THE GULAP
. ARCHIPELAGO 1918-1956 AN EXI-‘ERMNT IIN LI‘I'ERARY INVESTIGA’I”ION 1= 11 (Thomas 1’

thmey trans 1973) S . :

which would become mtolerably cdnﬂlcted S
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_ Presndent Chnton s Race Imtlatlve "7 Thls conference much like Pre51dent PR
: -__Cllnton s Race Imtlatwe, "representsa practical. apphcatlon of these notions.

¢ here to reate new: stones 'new mterpretatlons of our bam : 'cultural S

educat[lon ot] the nation: ‘about the facts: surro
promot[wn off a constructive dialogue; to- confront _
“and ‘controversial issues - surrounding race; . .
e encourage[ment of] leademshxp at all levels to.help. bndgc'racnal dmdes i L

U:S, NEWSWiRE June 12 1997 avazlable in LEXIS 'EWSLIBRARY SR

..'Raczal Insults, Epzthers and Name Callmg,
Delgado . & David H. Yun, Pressure ¥t !
Patemalzstzc Objectzons to Hate Speech Regalataon,_




o ';fSANm(:mAL REV. 71.1--'(71994)
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. restructurmg of tax an enwronmental law soctal welfare Iegxslatlon,
. modification 'of ‘sentencing - in " crlmmal Taw,* hate crimes,” and the

: '-._1nst1tut10nahzat1on of: afﬁrmatl action.’ On the other side we ‘see the S

" 'enactment of welfare refonn' _.the_ tlghtenlng of controls over 1mm1gratnon -

exander, Crushing’ ° -

[ > Johnson,Atthe.Inte
_and Sentencm 4 Am

'legistat;on :n the'Umted States'_: see; for ‘example, Jennif: _ iild; The
[ ofAﬁ"rmatweA' on 5 O}HQ ST .T 9_97 (1998)

“Guidelings F ol[owing'

. .90 For example, Proposition 209, as enacted in.California essentlaily disthantied state .
aﬁinnatzve action’ efforts. See Proposxtnon 209, California ‘Hallot Pamphlet; General Electmn :

1991997 Paula SRE

Nov. 5,1996 (¢énacted as CAL. CONST. art. 1, 31). For a defensé of Proposition 209, see, for o

. 'examplc, Gerard V. Bradley, 4'Case For Proposition 209, 11 NOTRE DAMET: L. ETHICS & PUB..
“POLY 97 (1997); Martini D: Carciéri, 4 Progressive Replyto the ACLU o,
‘SANTA CLARA L. REV. 141 (1998). Fora critique of Prop:: 209 see, for example, Girardeau A
" Spann; Proposition’ 209, 47 DUKE

'Aﬁz“rmatzve Aca‘zan and Proposztzon 209 23 HASTINGS CONST L. Q 921 ( 1996}

oposition. 209,39,

J.187°(1997); Symposium, The: Meamngs of Mgm NaE G




" sites for cultiiral production is éxp
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K Courts and htlgatlon are also powerfui srtes of culturally sxgmﬁcant o
speech It 1s nnportantto consxdercourts macultural sense; as piamnga.role SR

o :Z'authonty For courts aiso prowde a site: for the: amculatxon of prophetlc 5

~yoices. . This is the: place where the. Biblical Jeremiah, Tsaiah, and. Ezekiel . j' e

: speak Th:s is the vmce socxety has been_ culturally tramed to respect 1f not S

: 'popular culture had-: embraced the notlons artlculated-m the opmmn as. thelr- -
'__.own Thus the: Plessy dissent produced_culture which produced law .

doctrme) : : SR i T
T 4 347 U S 483 (1954) (re_]ectmg ccnst:tutzonai protection for éoctrme of separate but.. e

: 'equal treativient of races); but seée Derrick A: Bell, Jr., Brown'v; Board'of Educatton and the -
. 'Im‘erest-Convergence Dilenima, 93 HARV. L:REV. 518, 524'(1980). 10 % :
|8 The function of conrts asal S:te for pmphetie speakmg, and th

“of Cultural Productzon i 'Courts. Law ana’ thi
author) : -
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N Staff of the Amemcan Armed Forces is cultura.lly .s@nf cant Mass dzsobedl- g o
-cnce, even non-vmlent dlsobednence has cuitural effect Law after alI 1s_

t __0  hour made-for- "
1y Ithm the allotted-

Ye_t thlS power to speak cuituraily is. not hmited elther to the formal ;'
L mechamcs of law making or to. the power. glven 1o culturally shxftmg voice ...
e -'._g.Wlthm the courts Speec_h is; actn_on as_well Takmg to. the streets has culturai_ el

i ':-'_Cass R Sunstcm’, Im;;eachmg the Preszdem 147 U PAGE: m_-. 279 305-08 (1998), see Polht, o o
" supra. I believe that a generat;on ago, the more exposure of Presndentlal scandal of th:s fype-

have been hard v concewe of thany: pcopto scekmg aotwely to report mstances of marataIQ B
' mﬁdehty of the type chronicled by:Ms: Lewinsky. President Kennedy. is certam}y an example P
:-of @ President with a commonly known: h;story of mﬁdehty, whose: activities were never = .
" exposed by the press or-¢ven his political-enemies.: See,: ¢ig. ;- Sunstein, supra, at298: Onthe
- extra-miarital sex lifg Pres:dentKennedy and 1tsuseﬁjiness to . Edgar Hoover, seo, for) example,-' t

- ETI—IAN T}momms FROM TE{E SECRET Fu.ss oF I EDGAR Hoovsn ( 199 1)




1699] -  CULTURALLY SIGNIFICANTSPEECH 871

'suggest that soc1a1 change can be effected through effectwe partmzpatlon"' i
. -_.'merely in the politlcal preeess,97 I suggest that this misses the point. As the S

L aCtIOH are affirmed, the greater the qﬁantumef pam and'power necessary to.
_ dislodge it and the longer the penod of repetition necessary. to overcomeit. .

. Butthose who seek to speak mevxtably exclude in new ways and. seek to: :

L hmlt the' pos blllty'that archetypes will be: redrawn again. That, intirn will .

s (ultimately) encounter resistance (1mage and Judgment) Certamly, thisisthe =~ = N

: 'lesson tradxtlonahsts have‘ieamed_over the course of the iast fiﬁy years asour

o scrutmy of race preferences on basis o the notion: th : DR
* perceived by many as. restmg on: an: assumptwn that. those who are gramed this specaai s

preference ate iess qua.hﬁed in.some respect that is. identifi ed purely by the;r race”) (quotmg' e

ma.y in fact promote notlons -of racial mfermnty ”)._ S
. 99, See; &.g., Proposition 209, Ca.hfom'aBalI -Pam
' '(enactedasCAL CONST art L, §31) .

hlct -_GeneraiElectmn Nov. 5, 996'-.- R
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: potentlaI mher' 't in time, in xtmon, is the posﬁwe mora! of this artxcle' 0 _
'_.-1s not _]USt racnahzed _non-dommant groups who face challenges to normahza~ .

o the tradttlonahst v1510n of the boundary betweera tolerated and dlsadvantaged difference isnow

A o welfare Tights:

: beang challenged: by a competing-and iriconsistent vision: For a historical view of the changes
. inthe tradmonai vigion ofacceptable d:fference and 1ts changes see JOHN HIGH.AM STRANGERS__- -

“'The: questxon for me
position where gender (or any other caxegonzmg traity matters.” Evén the' tadical

“'position tltimately describes a new tyranny ., . It is the nature’ ofall groupsisifis =
o thedefining charactenst:c of all soc1a1 systemHo deﬁnc & zone of devnanc "and
7 to sanction those within its bounds: A
' Larry Cata Backer, The Many Faces ofHarmony ; Patnarc : Welﬁ:zre as Woman Issue,' A
92 Nw. U:L:REV. 327,369 (1997) (ravzewmgMMABRAMOUITZ UNDERA’ITAC FIGHI'iNG'_ S

BACK WOM‘EN AND WELFARE INTHE. UNTrEn STATES ( 1996)) :
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: of customary mtematlonai law Cuitural d1v151ons are potent because when
- they survive."™ That which endures; prevaﬂs b : .

- solutions or mechanisms for: achlevnng a greater measure ‘of what We today P
would like to-believe constitutes racial equity. We were encouraged 10 “think
: outsnde the box " This represents a lzteral effo_rt m that dlrectmn My o

s More ambxt:ous Iegal ‘requirements ‘were 1ot rcahshcall ac
wersal DecIarann used what agreement they coul

NG -"norms for governments then felt 1o need: to ‘burden the' standards with: mtrlcatej;_-_ e
S except:ons and qualifications. ‘And in $ueceeding decades; many powerfu‘! leaders;-

. ‘apparenitly luiled’ by the limited: enforcement mechamsms repeated ‘words of

S ievotionto humannghts Unmt_tmgly, nhariced the declaration’s stature, until

Uit becdme the ¢hief measuring stick for Judgi

Dav:d ‘Martin; How Rhetoric Became Rights, WASH. Post,

Pa:rt of our: task ‘a8 partxczpants 'n this.. Conference:;was to-suggest

103, See, e, ANDREW Kutt, THE COLOR-BLND COnsn}moN (1992)'_-.Cf etbert
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_.__'common understandmgs have taken dlfference mto account to the

- disadvantage of some may. notbe. bhndness at all; but a: dlsgmsed:_'._;_ b
- call for conformnty,_: mv151b1hty, ‘and- dlsappearance 104 Color.
. “blindness requires. that. ] ___speak the same culfural ianguage S
R Babel teaches us that for th1  purpose we must be aware of differ-

. applies wzth equai force: to dominate and- ‘subordinate groups. .
.- Revenge, or reverse hegemony is as. odlous as oppressmn of theg';

: i ' TEC nsprudence of the Supreme Court, ‘

. see Jerome Culp, Toward: aB!ackLegal Scholarshxp ‘Raceand Original Understandings; 1991

. DUKE £.J. 39 (“color-blind™ legal discourse wrongfully treats as irretevant the differentiaiand .~

d:scnmmatory treatment of blacks i the. Amencan legal system),
: 1%

its: dehtenous effects But this_ L

l_l Gotanda,A Crmque of; ; o .

106, VOl“ntaW 3551Hiilatlon is a freedom we should strwe not to limit. 'We must avoid the

tendency. t0. tum a soi1c1tude for d:fference mto “a zookeeper 3. appraach to culrure Thls

Harmonization, Subszdzar:ty cmd Cul tural Difference: AnEssay on 1the Dynamzcs of Opposz tion.:

Within Federative and. International Legal Systems _4'TU'LSA J.. Come. &m LL_ 185,209 L




o David Rothman, The State asP ent:. Social Polzcy in the Progresszve Era, mD
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. other hand equaltty of resula‘ as'a frieasure of falmess contams .
. -strong leanmgs toward dlﬁ'erene Tt ‘suggests: separatlon and
' ‘minimizes ameness’ yet provides little in the way of mechanisms -~ -
fora medlatmg. 1tuat10ns where dlfference-would overcome any' S

& suggests the power o.f cuituraE veto by the smaliest mmonty t .
thus contains the danger of provxdmg httle protectlon agamst the B

T LIMITS OF BENEVOLENCE 74-76 (Willard Gaylm etal. eds, 1973), Matthew J. Lmdsay,i o

108 “The sthric convulsions of the former Iugoslav:a prowde an extremie: example Cf L

: MATHEWHORSMAN &ANDREWMARSPMAFMRT%NAHONvSTATE CITIZENS TRIBAIJSMf L

AND THE NEW WoRLD DISORDER' (1994); BENED :
REFIECTIONS ON THE ORIGINAND SPREAD 05 NM'IO '
Trzbaizsm, 39 DISSENT 164 (1992) R

"sm(1991),M;ch'* Walz '-TheNewj




i speak the same: cultural language Babcl and recent world hlstory.. o
: mstruct us that the: consequcnce is a scattering; . : L
il culturaliy szgmﬁcant -

_ - The day we are w111mg to. g1ve up our: clmgmg to the SIgﬁlﬁcance of o
: those dlfferences wenow 1dent1fythhthe Wo_rd _racxal”_ is the dayBabel will

Contmgency, 16 L & I:NEQ 493 500 (1998) {bltmg in part Wﬂllam W Fisher III _Texts and

; Hxstory, 49 STAN L REV. 06 7 .
I 10 Thxs umm]lmgness is refiected m much contemporary race scho!

lectiial '___3: B i



" sticeess; sée ESSENTIAL OUTSIDERS: CHINESEAND JEWS INTHE MODERNTRANSH
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in whlch we revel m dlfference What is leﬁ: to us then is to amehorate the e

‘économic; social and: polmcal effectsof thls difference; while. preservmg the

. value and viability of this difference. I questlon the value of this exercise. butﬁ; [ o
" understand that this is the cultural mission we have chosen to undertake since

the Amencan ClVll;War

overcome in a mere century. The. formal work. of lawyers legislators and

Judges, the dxsmantimg ofthe ofﬁmai markers of difference disparity ishardly

‘enoughto compiete our project. We must captire the heartsiof peopie andnot.
- be satisfied or fooled by their gestures.!!  This overcoming will require the. -
“blood of ma'fiy manyrs ‘Much blood remains to be shed. It requires the.voice

“of many millions repeatmg, by word and deed, a new cultural: language of

- racml re—concepuon ‘Thu IS't_he power mheren_t_ in the act of the scattenng of

ecent works of pamculari erest: :

to me a.re 'STEPHEN FELDMAN; PLEASE DON'T WISH ME ‘A MERRY CHRISTMAS: ‘A CRITICAL: -
. HISTORY AND'ANALYSIS OF THE SEPARATION OF CHURCH AND STATE (1997 (on ‘the fatire of.
" -Christian ' domination of the language of Amencan socm-polmcal culfure) and DANIEL JONAKL ©
- GOLDHAGEN; HITLER’S WILLING EXECUTIONERS: ORDINARY GERMANS AND THE HOLOCAUST . -1\~
' 49—128 (1996) (thc chapters on the eve!utlon of’ eixmmanonzst antz«Sem:t;sm m modem j R

-theNam penod)
1135 Jews were our 0 mod

E “success” tn.the United States and the ut:hty, see'Deborah C. Ma!amud I AL rmatwe Aetion .

* Fair? The Jew Taboo: Jewish Difference and the 4ffirmative. Action Debate; 59 ORIO ST:L.J.

915 (1998). " Asians Have recently ascended to this “honor.” For an interesting collectionof - -
essays on the Jews and Chinese as overcoming “their social disabilities to achieve: economzc__ o

SOUTHEAST ASIA AND CENTRAL EUROPE: (Daniel Chirot et al. eds.; 1997).  For ome. recenf' .
cntxcal work on the nctxon of mcdel m:nomy ﬁ'om “w;thm, see for examplc, RONALD T




67(1992)
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: ﬁnal solutzon for dlfference is dxsappearance Here agam, the Jews teach w

= that even dlsappearance throug_h assumlatlon and the reconceptuahzanon of-._ )
d1fference may be lllusory f .

S Until humankmd is willing to convince ltself that dlﬁ'eren ¢ does not; - :

ex1st dlf’fcrence wﬁl matter. Until weasa coilectlve are able to overcome the:
_ fundamental disabilities of Babel: ' g
 scaftering. (rather than to undo- the scaﬁermg), that i is, 0 overcome' our- - .
selves——ail pronouncements of dlfference and sameness shail be as frmtiess' B

'.-AMULREVS!I(1996} :
g v SeeANI‘ONIODOWGUEZORT{Z IBSJUDEOCONVERSDSENLAESPANAMODERN )

~ v 1150 Self ; 'ercommg aconceptw developedb Nlctzche Forathoughtﬁll dlscussmn o
'of the not:on of ‘self-overcoming within the Nietzche Writings,” se¢ WALTER KAUFMANN'_ ’
NIETZSCHE PI-ﬂLOSOPHER, PSYCHOLOGIST ANTICI-].RIST 211-256 (4th ed 1974) R

O O LT - A e e e T I S ST o

fre-create ‘order from the chaos‘of the - '

“¥17.'Spanish: mystlcs of an earher age prowde an exampie of thxs vision of sclﬂovercommg SR

_ apphed by an individual.” See; e.gi; ; THE LWE oF Smm T‘ERESA OF Am m’ HERS 76-161 :

(J M Cohen trans 1957) (1588)
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" us. For itis to the Dlvme (m whatever form or mamfestatlon suits us), and not

B towards the Tower to whlch we must du'ect our energ1es




