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Appendix 1:
Technical Comments on the Charity Law (Draft)
Article FLIA Comment
Chapter 1. General Provisions
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Article 1. This law is drafted so as to develop
the charity field, to promote a culture of charity,
to regulate charitable activities; to protect the
legal rights and interests of charitable
organizations, their donors, volunteers, and
beneficiaries; and to promote social progress.

of Civil Affairs have acknowledged that the
charity field plays a role in promoting
domestic and global economic development,
which in turn drives social progress. While the
economic growth generated by charitable
activities is still small, if compared to the
economic growth generated by charities in
Europe, Australia, and the United States, the
growth of the charity sector is driven by
demands that arise from Chinese society.

Charitable organizations cannot exist without
the contributions of their donors, and charities
exist to serve the needs of their beneficiaries.
The Charity Law should reflect these realities.
Therefore, it is suggested that article 1 be
amended as follows:
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Article 1. This law is drafted so as to promote
social progress, develop the charity field,
promote a culture of charity, regulate charitable
activities; to protect the legal rights and
interests of the beneficiaries of charitable
activities, of volunteers, donors as well as of
charitable organizations.
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Article 2: This law applies to natural persons,
legal persons or other organizations carrying out
charitable activities or activities related to
charities. Where other laws have special
provisions, follow those provisions.

This article provides a functional definition of
+ who can engage in charitable activities. This
definition is much broader than the definition
provided by article 11. Article 11 limits legal
persons to ‘“social organization such as
foundations, social groups ( #1 < Hl {4), or
social service organizations”. If interpreted
restrictively article 11 would exclude “other
organizations” such as Party and state organs,
from the scope of charitable organizations,
because article 11 contains a closed catalogue
of the forms charitable organizations can take.
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Article 3: "Charitable activity" as used in this
law indicates initiation of the following non-
profit activities on a voluntary basis by natural
persons, legal persons or other organizations
through means such as donating property or

providing volunteer services:

(1) poverty relief and helping the elderly,
young, disabled or other disadvantaged groups;

(2) relief from damage caused by natural
disasters and other emergencies;

(3) promotion of the development of areas such
as education, science, culture, health, and sports;

(4) prevention and control of pollution and
other public harms, and protection and
improvement of the environment;

(5) other activities consistent with the societal
public interes

First, Article 3 says that charitable activities
should be “non-profit activites” carried out on a
voluntary basis. It is not clear whether the
concept of “non-profit” activities is limited to
non-business activities, or whether it also
includes non-profit, business economic
activities conducted to achieve the goals listed
under article 3, paragraphs 1 to 5.

We believe that non-profit, business economic
activities are coherent with the intent and goals
of the Charity Law. Given that the Charity Law
has introduced the concept of “big charity”, we
suggest that “charitable activity” under article 3
be interpreted as including both non-profit non-
business as well as non-profit business
economic activities, as long as they contribute
to achieving the goals set by the Charity Law.

Second, there are definite logical links among
the activities listed under article 3. Poverty
relief, helping the elderly, disaster relief,
pollution control are four different ways in
which the goals of health, education and more
generally speaking the public interest can be
served. Also, the possibility that rapid
economic and social development,
globalization and climate change may result
in additional needs not yet envisaged by the
Draft Law should be taken into account. For
instance, it may be specified that the activities
listed under paragraph (5) include the activities
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of Chinese charities abroad.

Third, supporting the poor and disaster relief
have been the focus of charitable activities in
China for decades. Therefore, that Article 3
lists the relief of the old, the disabled, young
people, the poor, disasters and other similar
activities suits the reality of China.
Meanwhile, the third category reflects the
developmental tendency of international
charitable activities. However, the scope of
article 3 is still very narrow. For example,
some disadvantaged groups, such as drug
addicts who need professional help from
charities, are not included under Article 3.
Article 3 doesn’t include religious charitable
activities either, which might cause some
conflicts with the current practice and laws.
According to the “Measures for the
Supervision and Administration of Financial
Affairs of Religious Premises”, donations
from individuals and domestic and foreign
organizations, as well as charities and other
social services income are lawful revenue of
the religious organizations and are under the
protection of law. (The Measures for the
Supervision and Administration of Financial
Affairs of Religious Premises (for Trial
Implementation), which were adopted at the
executive meeting of the State Administration
for Religious Affairs on January 7, 2010. They
were promulgated and went into force as of
March 1, 2010.)

Fourth, Paragraph (5) is a catch-all provision
that makes one think of the Pemsel case (1891,
Great Britain). Under Pemsel, charity had four
purposes: poverty relief, advancing education,
advancing religion and advancing other
charitable purposes. Perhaps, it may be useful
to include the advancement of civil society as
the fourth purpose of the Charity Law. Also it
should be specified whether the logic behind
article 3 paragraph 5 is similar to the logic of
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the Pemsel case, or it is different.
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Article 4: Natural persons, legal persons, or
other organizations carrying out charitable
activities shall follow the principles of
lawfulness, voluntariness, integrity, and non-
compensation; and must not violate social
morals, and must not harm the societal public
interest or the lawful rights and interests of
others.

The first sentence of Article 4 lists the
principles that natural persons, legal persons
and other organizations carrying out charitable
activities should follow. These principles are:
lawfulness, voluntariness, integrity and non-
compensation.

The rationale behind the inclusion of the
principle of lawfulness in article 4 could well
be the need to regulate the activities of
charitable organizations, in order to avoid the
occurrence of fraudst. Enhancing trust in the
activities of charitable organizations is clearly
part of the legislative intent behind the Charity
law. Accordingly, articles 72 to 80 have set
measures allowing charitable organizations to
earn trust among donors, the public, and the
government.

These measures aim at enhancing the
transparency of charitable organizations, as
well as their responsibility to the public and
the government. Publicity of information is an
established principle of Chinese law. It was set
by the CCP General Office Opinion on Further

Advancing Government Openness ( % F # —
FHATESATFHEL - FhE
[2005]12 2).

A broader principle of responsibility towards
society is part of Chinese culture: historically,
charitable activities at various stages of the
history of China were motivated by the
realization that one ought to give back to
society what it has taken from it. The idea to
share one's wealth and give back to society are
one of the possible ways to promote the values
of equality ( -F %) and justice ( 2~ iE).
Contravening one's responsibility towards
society would be contravening one's moral
duties. The second part of article 4 specifies
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that the activities of charitable organizations
should not contravene social morals.

To give more teeth to this provision, it is
suggested that the principle of publicity of
information ( 4 & /2~ JF), and the duty of
responsibility towards society be included in
the first part of article 4. These principles, as
they are embodied in Chinese law, and
interpreted in those ways coherent with the
Chinese context, will be binding on both
Chinese,a n dforeign charitable
organizations.

It is suggested that a programmatic norm be
added after Article 5 and before Article 6, to
allow the creation of a national agency or a
task force responsible for guiding, managing
and supervising the activities of Chinese
NGOs abroad. The conditions may not yet
allow for the creation of such an agency. But,
the fact that at the moment the global activities
of China's non-profit sector are managed and
supervised by a variety of domestic actors
points to the need for a rationalization and
perhaps a centralization of relevant
mechanisms.
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Article 4: Natural persons, legal persons, or
other organizations carrying out charitable
activities shall follow the principles of
lawfulness, voluntariness, integrity, and non-
compensation; and must not violate social
morals, and must not harm the societal public
interest or the lawful rights and interests of

Article 4 states the principles of charitable
activities. However, the principle of non-
compensation perhaps does not entirely
conform with the meaning of non-profit. If
charitable activities are not allowed to receive
any reasonable payment for personnel and
other operational and administrative costs, it
would be very difficult for charities to survive,
especially under the strict conditions this Law
has set on fundraising.
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others.
ok A IE R AT 2% A E &S T4, Article 6 is consistent with existing practice,
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Article 6: The civil affairs department under
the State Council oversees charity work
nationwide; civil affairs departments of the
people's governments at or above the county
level oversee the charity work within their
respective administrative jurisdictions.

The relevant departments of people's
governments at the county level or above do
work on charities well in accordance with their
own duties.

in that it places charitable work under the
oversight of the Ministry of Civil Affairs. Over
the medium or long term, however, as Chinese
charities are becoming more active globally,
and providing charitable services both in China
and abroad, the need to harmonize the
competences among the various government
departments responsible for, respectively,
overseeing charities, leading China's foreign
policy, coordinating the activities of NGOs
may emerge. The Charity Law should specify
whether the Mininistry of Civil Affairs'
oversight applies to domestic activities of
Chinese NGOs, or to their global activities as
well.

Article 7: March 5 of every year is "China

Charity Day".

It is suggested that article 7 be moved after
Article 114 and before Article 115, as its
rationale is more compatible with the concept
of “Supplementary Provisions” than with the
idea of general provisions.
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Chapter 2. Charitable organizations

Comments on the spirit of Chapter 2

First, an earlier “draft for soliciting comments” of the Charity Law contained provisions on the
internal governance structure of charities, which are absent from the current draft. These
provisions met the requirements of modern corporate governance and the Company Law of the

PRC

Second, the same draft contained an article whereby foreign NGOs were not allowed to carry out
charitable activities in China by donating property and providing voluntary service unless they co-
operated with charities registered in China. This article did not clarify the ways and requirements
of cooperation. Therefore, we agree to its deletion from the current legislative draft.
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Article 8: "Charitable organizations" as used in
this Law refers to lawfully registered non-profit
organizations whose main purpose is carrying

out charitable activities.

First, in interpreting article 8, it would be
useful to introduce a distinction between the
goals of charitable activities, and the concrete
objects of their operations. It is true that the
main purpose of non-profit organizations is
carrying out charitable activities. However, it is
also true that for-profit businesses can spend
some of their surplus on charitable activities,
without being a charity.

For instance, a bakery or any other small
businesse can invest some of the revenue from
the sale of cakes on baking free bread for the
needy. In various European countries, this is an
established charitable practice that takes place
outside of the state regulation. Please compare
this article with article 40.

Second, Article 8 does not offer a clear
definition of charities, and it doesn't clarify
whether registered NGOs should register again
as a charities.

FHNE AREWARP LH5ETH 40
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Paragraph (1) could benefit from introducing
a distinction between the purpose of an
organization, i.e. for-profit or not-for-profit,
where charitable purposes are one of many
possible not-for-profit purposes, and the
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Article 9: Charitable organizations shall
comply with the following requirements:

(1) Have carrying out charitable activities as its
main purpose;

(2) not have a profit-making purpose;

(3) Have its own name and location;

(4) Have an organizational charter;

(5) Have necessary assets;

(6) Have institutional framework and
responsible parties meeting requirements;

(7) other requirements provided for by laws
and administrative regulations.

activities of an organization. The relative lack
of distinction between purpose and activities
(or objects) of an organization is a feature of
U.S. legislation. Reference to the German
Company Law may be useful to make a neater
distinction between the concept of purpose and
activity of organizations, and avoid repeating
the mistake existent in U.S. legislation.

At a first reading, paragraph (4) prompts the
question of what type of legal entities
charitable organizaitons are. Article 11 answers
this question therefore, for the sake of clarity it
is suggested that article 11 be moved between
articles 8 and 9.

Paragraph (5) does not set any minimum
capital requirements. Setting a minimum
capital requirement is a possibility, as proved
by the experience of some Eastern European
states. In Poland, for instance, foundations
running not-for-profit activities have a
minimum capital requirement of EUR
2,500,000. However, we believe that this
requirement is not suitable for China's
conditions. The legal philosophy behind the
registration system is that if the law doesn't
offer you a nature or status, then you don't have
it and you are not allowed to do certain things,
and if capital requirements are introduced, this
will be true particularly of smaller charities. As
a required condition, “have necessary assets”
may benefit larger charities, while setting too
high a threshold for individuals, corporations
and other organizations who wish to set up, and
develop charities.
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First, it should be seen whether the National
People's Congress wishes legislation to be
retroactive. If this provision of the Charity Law
is going to be retroactive, then there will be no
transition period.

Second, this is an intertemporal provision and
therefore it would be more logical to place it in
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Article 10: Establishment of charitable
organizations shall be by application for
registration to the civil affairs department of a
people's government at the county level or
above. Where the requirements provided by this
law are met, civil affairs departments shall issue
a decision to authorize registration within 30
days of receiving the application; where the
requirements of this law are not met, registration
is not provided and the reason is explained in
writing.

Already established social organizations that
meet the requirements for charitable
organizations may apply to the civil affairs
department that they registered with to modify
the registration to that of a charitable
organizations, and the civil affairs department
shall make a decision on modification of the
registration within 20 days of accepting the
application.

Chapter 11 among other Supplementary
Provisions.

Third, this paragraph allows already existing
civil society organizations to register as
charities, provided they meet the requirements
set by article 9. One should consider whether
“already established” means “already
registered”, or rather whether article 9 allows
non-registered CSOs to register or change their
registration status ex-post. From the rest of
paragraph 2, it is clear that the possibility to
change registration status includes only NGOs
that are already registered at civil affairs
departments. However, the use of more generic
wording as 7% sz can give rise to interpretive
controversies. Therefore, it is suggested that the
first sentence of article 10, paragraph 2 be

amended as follows: & 24K k4% 569
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Article 11: Charitable organizations may adopt
models of social organization such as
foundations, social groups (#£4F 1K), or social
service organizations.

First, please see our comments on article 2.
There is a contradiction between article 2 and
article 11.

Second, Article 11 lists some of the
organizational models charitable organizations
may adopt. Foundations, social groups, and
social service establishments however are only
three of the possible forms a charitable
organization may take. The growth of global
NGOs, China's growing involvement in
international disaster relief operations, and
its role as an emerging international donor
underscore the need to allow the existence of




Technical Comments on the Charity Law (Draft)
Prepared by Jedrzej Gorski, Zhu Shaoming, Flora Sapio

organizational formats compatible with all of
these activities. Entities which are a
conglomerate of social, not-for-profit
enterprises exist already — CANGO is the most
obvious example. CANGO may be qualified as
an association of NGOs but, it operates in ways
wery similar to a corporation that controls other
corporations active in various sectors.
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Article 12: Charitable organizations' charters
shall contain the following:

(1) name and location;
(2) Organizational model;

(3) the purpose of establishment and scope of

operations;

(4) Asset sources and composition;

(5) the composition and duties of the decision-
making and implementation bodies;

(6) internal oversight mechanisms;

(7) asset management and utilization systems;

(8) project management systems;

(9) conditions for termination and disposition
of assets after termination;

(10) other important matters.

In light of article 78 of this Law we suggest
that the adoption of a code of ethical conduct
and its disclosure to the public be made
mandatory for all charities, Chinese as well
as foreign.

If the organizational models allowed under
paragraph (2) are the same as allowed under
article 11 then this should be specified.
Otherwise, paragraph (2) can be understood as
allowing charitable organizations' chart to
contain organizational models other than those
of foundations, social groups, or social services
organizations.

Paragraph (3) introduces a distinction between
the goal of a charity's operation and its purpose.
This is a very good distinction, in light of our
comments on articles 2 and 11.

Paragraph (5) seems to be redundant. The
composition and the duties of the decision-
making and implementation organs should be
governed by legislation on foundations, social
groups and social service organizations
because, we can imagine that each one of these
entities may have a different kind of decision-
making and implementation bodies. Likewise,
if charitable organizations are distinct from
foundations, social groups and social service
organizations, then the Charity Law should at
least designate their decision-making and
implementation bodies.

The same observations can be made about
paragraph (6)

10
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Article 13: Charitable organizations shall
establish sound internal governance structures,
with clearly [defined] areas of responsibility for
strategy, implementation and supervision etc.,
pursuant to the provisions of laws,
administrative rules and regulations and the
charter.

It is not clear to what laws “the provision of
laws, adminsitrative rules and regulations®
refer. This article can be interpreted as allowing
the application of the Corporate Law by
analogy.
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Article 14:The assets of charitable
organizations include:

(1) Start-up assets;
(2) Donations;

(3) Other lawful assets.

We urge the National People's Congress to
provide a more precise definition of what can
or cannot be included in the category of “start-
up assets” under paragraph (1).

Paragraph (3) should specify whether the
lawful assets of charities include sources of
income only, or also investment means.
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There is a somewhat weak logical link
between paragraph (1) and paragraph (2) of
article 16.

Paragraph (2) could become a distinct article,
or placed among the supplementary provisions.

11
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Article 16: Charitable organizations shall
create records for registration and conduct
proper management of raised assets, and shall
earmark funds for specified purposes,.

Donors' donated materials that are not easy to
store, transport or are difficult to use for
charitable purposes, may be auction or sold in
accordance with the law by the charity
organizations, and the proceeds after deducting
costs and other necessary expenses, shall be
used exclusively for the purpose of the donation
agreement.

F+d AEuwp LkBEaEH e 4| Aricle 17, paragraph (2) sets forth important
£ R ALE, rules about the ration between incoming and
outcoming donations. These rules are important
Lo oL - to ensure greater accountability of charities.

BEDRTEBEEH R G ARE However, tlgle National People‘syCOngress may
RAGIFRR, TBREBUR 29 4, #BEY | wish to consider that, in other jurisdictions, the
Z; B RY A, KRB E %4 K ISR | percentage of donations that can be used to
L cover administrative costs is decided by a
central authority, and that charitable

Article 17: Charitable organizations shall carry organizations are ranked by rating agencies.

out charitable activities in accordance with
charitable purpose set forth in the charter.

Where donation agreements stipulate the
proportion of expenditures that charitable
organizations will spend on charitable activities
as well as standards for management costs,
follow those stipulations; where there are no
stipulations in the donation agreement, follow
the relevant provisions of the department of civil
affairs under the state council.

2

-+ 4& AHEWMERENE. 8 EE]| The definition of social public interest is very
R oAb AN A B MBS, TR S B broad, and such broadness is necessary to

include different kinds of legitimate interests,

12



Technical Comments on the Charity Law (Draft)
Prepared by Jedrzej Gorski, Zhu Shaoming, Flora Sapio

which do not yet exist but may emerge as a
Inik BUEAE R AR, result of China's economic and social
development. For instance, we can imagine that
Article 20: Charitable organizations must not | the interests of victims of paedophily, domestic
engage in or fund activities that endanger| Violence, or of persons having a non-
national security or social public interests, and | Mainstream sexual orientation could be
must not accept gifts that have conditions| components of the social public interest that
attached which violate laws and regulations. should not be harmed.

$-+=4% ALk, pLus7iE5, First, this is a welcome change from the

840 A B 5/ K11 A k| Anglo-Saxon Cypres: Doctrine, where the
o _ . 2w s w4 .» x| allocation of assets of liquidated entities is to

FEHILE =+ B AL SHARAT R A be decided by the court. It is also a much more
TR L TE FLUL R AR BAT IR #9, K| market-friendly provision.
BRI A 5 A RIGETR IS T H % AR 2%
EH AT IR, Second, given that charities are legally
distinct from companies (/- ]), it is not clear
E B R AT R A whelther relev;nt prgxllisions of the Charitﬁf L}?w
e 2 . Lo A apply to charitable groups, or whether
FEAAR RF ML A EMAR, Fatan termination, and liquidation teams should be
*o further regulated by the Ministry of Civil
Affairs.

Article 23: A liquidation shall be conducted of
terminated charitable organizations.

The decision-making body of a charitable
organization shall establish a liquidation team to
conduct liquidation 30 days after the civil affairs
department announces the termination of its
services and activities. Where a liquidation team
is not formed or itdoes not carry out its
responsibilities, the civil affairs departments
may ask the people's courts to appoint relevant
personnel to form a liquidation team and to
conduct liquidation.

After liquidation, as presided over by civil
affairs departments, the residual assets are
transferred to charitable organizations with the
same or similar purposes, which shall be
announced to the public.

F—Ftwi ZEMBTMRIER 4T | First, as industry organizations can and often

13
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do have a for-profit motive, it is not clear
whether industry associations are coherent with
the charitable activities as they are defined
BEAT LI B RBAT IR, Hespipap | Underarticle 3.
R, ATk AE, R&HEETLMES Second, charitable activities are trans-local
BB EFLERE, and trans-national. Creating organizations
responsible for a single industry may slow
Article 24: Charitable organizations can| down the development of the charity sector. If
establish industry organizations according to| the rationale of this provision is introducing a
law. tighter supervision on charitable activities, then
it is suggested that a central body responsible
Charity industry organizations shall reflect the| for the coordination and management of trans-
demands of the industry, push for industry-wide | local and trans-national activities be
communication, improve the credibility of the| established.
industry, and promote the development of
charities.

Chapter 3. Charitable Fundraising

Comments on the spirit of Chapter 3

According to Chapter 3, charitable collections may be conducted in public, or they may be non-
public, or “co-operative”, that is be conducted within a community organization or a work unit.
Public collections are conducted by charities, which have been legally registered for more than
two years, operate correctly, are well-makanged and did not receive any administrative penalty.
Private collections are conducted by legally registered charities. Under an earlier draft for
soliciting comments, a third kind of charitable collection could be conducted by qualified charities
and organizations or individuals, provided charities stipulated a contract with them.

In the past, news media, enterprises and public institutions were among the entities that could
collect charitable donations. An earlier draft for soliciting comments stated that organizations or
individuals, such as the news media, enterprises and public institutions, which did not comply
with the conditions of public collections, could not conduct public collections on their own. Under
this draft, it was not clear whether these entities could raise funds privately. Therefore, we
welcome its deletion from the current draft version of the Charity Law.

-t x& AEmypsitz BTl | This provision has been criticized as being
e 3 2 A7 AN TR AR extremely restrictive. We believe that it is

coherent with the need to better regulate and
manage the charity sector, yet very difficult to
enforce and perhaps unfair to newly established




Technical Comments on the Charity Law (Draft)
Prepared by Jedrzej Gorski, Zhu Shaoming, Flora Sapio

VATe) BRI A ROECER 1T 9 35 IF 3548 TASIE

P RHEIFFMNEZFE, ZAXNLZ Kk
HRATBALST 69, BB K T R A8 T AL
.

R ATBUEAHALE A BT Z B AT AT
BEWME, HEBEITRLNTFEIE

EIE 8
KAAE D o

Article 26: Charitable organizations may begin
conducting non-public fundraising of specified
targets from the day on which they are

registered.

Charitable organizations that have been
lawfully registered for two years and have
regular activities may apply to the civil affairs
department at which they registered for a public
fundraising certificate. Where upon review, civil
affairs departments have not discovered the
receipt of any administrative punishments
provided for by this Law, they shall issue a

public fundraising qualification certificate.

charities.

First, NGOs that are registered under existing
regulations can circumvent this provision either
by using article 31, a very good and flexible
provision, or by counting the years of operation
under previous regulations, change their legal
status and apply for registration from the day
when the law will go into effect.

Second, newly established charities would
have to wait two years before they can conduct
public fundraising, while charities that under
article 114 are already established but not yet
registered can raise funds among the public
without being registered or having the
fundraising certificate either. In any case,
article 31 can be used to circumvent these
limitations.

Third, this article does not allow individuals
to raise funds for charitable purposes. The
legislative purpose of the Charity Law is,
among others, protecting lawful collection,
and determining the nature of the collected
property under a personal account. However
there are many individuals who request
donations, or collect money through social
media, to help relatives who, for instance, may
suffer from illnesses, or be among the victims
of natural disasters. We believe that, in these
cases, disputes between donors and donees
could be solved according to the civil code. In
any case, not allowing individuals to conduct
fundraising perhaps does not help to achieve
the purpose of the Charity law, protecting the
legal rights and interests of charities, donors,
volunteers and beneficiaries.

F—tL%
A2 BT 69 ROBGER AT BUE 22 K 3R R 4T,
12 35 W5 A 89 B MGAT A TR % M3 TR ] o

T IR T AR 5 7 X
(=) & LA PR EFEA,;

BEWMBITRANTTRE, B

Article 27 can limit the growth of the charity
sector, because it sets a geographical limitation
on public fundraising that is out of tune with
the reality of the charity sector in China. The
difficulties posed by the geographic limitation
on public fundraising are in part solved by
article 28 yet an element of contradiction
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(=) B UE. LR Lk, LUE. | between article 27 and 28 remains.

X EERSF, First, we imagine that most in order to
(=) BG4 Bl RAIFIRIKKL circumvent the limitations introduced by article
L SEEERK 27, charities will either avoid to register and
(w9) HAFFE3E 7 KXo operate under article 114, or else they will
apply for registration at the provincial level.

Article 27: Charitable organizations carrying
out public fundraising shall do so within the| Second, in the event of natural disasters of
administrative region administered by the civil| proportions comparable of those of the
affairs departments with whom they have| Wenchuan earthquake, it may be difficult for
registered, but there is no geographic limitation| both donors and local governments to
on donors' donations. coordinate their efforts across provinces. The
question of what role, if any, foreign citizens

Public fundraising may adopt the following| can play in donating to Chinese charitable
means: organizations remains.

(1) Set up donation boxes in local public
places;

(2) Hold local charity events such as charity
performances, charity competitions, charity
exhibitions, charity auctions, and charity galas;

(3) Publish fundraising information through
media such as local radio, television, and press;

F AL BANFREIE LA & Eme| Online transactions and information are more
LS L e P and more important to citizens'.daily livet%,'and
work. Therefore, more detailed provisions
- s " .| should be made to regulate public fundraising
A B L RBGERITEILA A EBR, TV Ui the internet.
L AW sE R A A 35 R R, AR
89 T Ao B SRR BRI AR 69 A B em, 7T
fo LT RBGR 1T 2 A 18 28 A &1
&F & TR EIBEM EIR

Article 28: Charitable organizations eligible
for public fundraising can conduct fundraising
on the Internet.

Charitable organization that have registered at
civil affairs departments at or above the
provincial level can conduct fundraising through

16
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the websites of said departments or through
other websites. Charitable organizations that
have registered at the civil affairs departments of
cities with districts or at the county level can
conduct Internet fundraising on the charity
information platforms designated or established
by the civil affairs departments at which they
have registered.

F=1T=4% WMIARLAR. FlLTUAER
AR BALNIRTFREIEIFEDo

Article 33:Urban and rural community
organizations and work units can conduct
fundraising activities within their own
organizations and work units.

Can these entities conduct fundraising without
being registered as charitable organizations?
Please see the comments to article 8.

Chapter 4. Charitable Donations

F=t+bg& KEFHFRLALRY, BHAK
A EARF AL TEAERY, AR,
TAENG 5 W = 69 F o

Article 37: "Charitable donations" as used in
this Law refers to the activities of voluntary or
gratis donations of assets by natural persons,
legal persons, and other organization based on
charitable purposes.

We suggest that the revenues of 'charitable
sales' be included under the category of
charitable donations, as the exchange of
products of insignificant value as pens, badges
and so no is not a for-profit activity.

F=TAFK BWAT AL
LT ARG T HZ AR,

P

% £ I8 4R 150

TR IE AFRING 690 = 5 5 & AL 409 Ak
W, AERWEN T OIETE. L. AN

FEH A iR AR A F A RH AW
W=
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Does article 38 allow one or more individuals,
or one or more organizations, to raise funds
among the public? In other words, does article
38 create a right to raise or a right to receive
charitable donations without a certificate?

Assets donated by donors can and should
include also intellectual property products,
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which are donated to the public by their
Article 38:Donors can donate through| creators or inventors. In fact, intellectual
charitable organizations and can also donate| property is mentioned in article 87 of the Draft.
directly to beneficiaries. It inclusion under article 38 would increase the
internal coherence of the Charity Law.

Assets donated by donors shall be lawful assets
for which they have the right to dispose of.
Charitable donations of property, include
tangible and intangible assets such as funds,
physical goods, marketable securities, equities,
and including intellectual property income.

F=FHE FEAGFEG S Y A4 | We believe that article 39 is redundant, and

R, Hodel. DA SHE. suggest its deletion, as relevgnt provisions have
been already set by the legislation on product
safet.

LN PSS E TN T Y SN
Hedl 4 AR R IIE

Article 39:The material objects donated by
donors shall have value in use, and shall comply
with safety, health and other requirements.

Where the donor donates a product of its own
enterprise, it shall provide a certificate of
product approval or product quality inspection
certificate.

gt —4% AEMEIELIEW, B Y%k4g | We understand that the intent of article 41 is

WA B MR ] S 1 (57) R making each and every donation trackable.
o @ o L L Ak aH e Therefore, we ask whether:

FALIRE 2, A ZIEN LR A
RIS = a9 KB HE AEBLREHMAE | First, this provision applies to charitable sales
AL FHARF. BEAREL XA | as well.
TR EE, ZEARE SIHIFM XL _ _ .
2 Second, whether it applies to donations made
e through donation boxes. What happens if a

donor drops an anonymous check of 10.000

Article 41:Charitable organizations accepting RMB in a donation box?

donations shall issue to the donors public
welfare donation receipts uniformly printed by
or under the supervision of treasury departments.

18
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Donation receipts shall state clearly the donor,
the types and amount of assets donated, the
name of the charitable organization, the name of
the responsible person, the date of the receipt,
and other information. Where the donors are
anonymous or decline to accept the donations
receipts, charitable organization shall keep
relevant records.

gt % P B KA IR Ng,
Kok 5 AR AT B\ AR, 2B G A
R REITHRN

2 a2
2% -
&5

BEWMBPEZHIENDGRER, BAEZR
AT H @B, A EHEEN L5
AZETT 5 ) 4R 0 o

B8 18 WG AL 1R G A A A B AR
B s k. KE. ORe. A&, s
B 1) 45 N %

Article 42:Where a charitable organization
receives a comparatively large donation, it shall
sign a written donor agreement with the donor,
except where donors state that they won't sign.

Where a charitable organization receives a
comparatively small donation, and the donor
requests a written donor agreement, the
charitable organization shall enter into a written
agreement with the donor.

We believe that a threshold should be set, or
that at least an explanation of what
“comparatively” means should be provided.

Fwtwik FMARLBEITHEYE LS. 18
g A i R AR VDG A R AT R S, A
THEHZ—0, AEARIE LeEZIR
WG 69 AT AE K AT, B AIE R AT AT,

TR R B A RGE T W 3 AT A R A

(=) AWM= AT RAkf = %
—RALE A EES, T LB @HEG

FH R

There is a conflict between article 44 and the
Civil Code. Under the Civil Code, avoiding
liability under unilaterally beneficial contracts
is possible, while under article 44 it is not.

The second paragraph of this article refers to
a more general matter already regulated by the
Civil Code.
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(L)ﬁWALLf% wAL. RF) EEK
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Article 44:Donors shall fulfill their obligations
to donate. Where, in breach of the donation
agreement, donors fail to deliver donated assets
exceeding the time limit, and where one of the
following circumstances exists, charitable
organizations or other persons accepting the
donations can request delivery; where the donors
refuse to deliver, [charitable organizations and
other persons accepting donations] can apply to
the people's courts for orders of payment or sue.

Where the financial situation of a donor
considerably deteriorates after the donor has
entered into a written donor agreement or has
publicly promised to donate, so as to gravely
affect its production or management or his/her
family life, the donor is released from fulfilling
the duty to donate.

Chapter 5. Charitable Services

FRTEE KAEMRAEERSE, RIGELE
AR AR AR R HEANAKR T AER Y,
Wﬂa/\ék%zié\#xﬁ%éé 3k A IR 5o

Article 57: "Charitable services" as used in this
Law refer to the non-profit services provided to
others or to the society by charitable
organizations and other organization or
individuals based on charitable purposes.

First, we suggest that article 57 be moved
between article 3 and article 4.

Second, it could be specified whether “non-
profit services” means gratuitous, or it means
activities that yields a margin that does not aim
at making profits.

FAETAK REARFRLELMRS, TA

Article 58 is clearly modelled after American
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Article 58:Charitable services carried out by
charitable organizations may be provided
themselves, or may also be entrusted to another
organization with service expertise, or may
recruit volunteers to provide them.

legislation. It allows for the contracting out of
charitable activities to other organizations,
therefore we ask:

First, whether the organizations charitable
activities are entrusted to should be registered
as charities, NGOs, or foundations given that
they are providing a charitable service.

Second, whether the organizations charitable
activities are entrusted to should provide their
service expertise for a profit, or not-for-profit.
In the first case, the spirit of the Charity Law
would be betrayed.

%%+£% %%Q%Tuﬁﬁm e
% LR 4 FERE, RENATEHAER
%ﬁ%é%ﬁw,%%uﬁﬁ%ﬁﬁ¢ﬁw
B E R o
BEWMBRIETETALERF LT,
B S A A LS, 4 i@ﬁ;ﬂ&%é@ N

75 XA B8] 4,

Article 65: Charitable organizations may
recruit volunteers to participate in charitable
services. Recruitment of volunteers shall
publicly announce all information related to the
charitable service, and inform volunteers of risks
that might occur in the course of volunteer
service.

Charitable organizations may sign agreements
with volunteers as needed, clarifying the rights
and obligations of both parties, stipulating the
content, method, and time of volunteer service.

The rationale behind articles 65 to 69 is very
good but, there should be a unified regulation
governing volunteers' work in China, including
their unified registration, the protection of their
rights and interests, their obligations, rewards,
and legal responsibilities.

FRtThAE AZUBPEIALREIT
%%%ﬁ%%%f%,%%@@%%é%ﬂ
BENREHERFALGTRAAEAT LK
%%%%% , BB AERAE M E AR A
%%%%%%&o

Article 69:Charitable organizations shall

Under the Charity Law and current policies,
the protection of volunteers is not mandatory.
We suggest that the protection of volunteers be
made mandatory, to better help the
development of the charitable sector.
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provide volunteers with necessary capacity to
carry out the charitable services, and safeguard
volunteers' lawful rights and interests.

Before charitable organizations arrange for
volunteers to participate in charitable service
where personal injury might occur, they shall
purchase accidental personal injury insurance for
the volunteers.

FXt—% ABUEARIBUTEZEAH £ | Thisis a very good provision, and we suggest
IR S WAL, 2T RS A AR that the powers of these coordination

mechanisms include the management and
% L LA Zmy 28 47 .. . .
Fldcth, 33 EERRARKLALAY coordination of trans-local, trans-provincial,

KA AR IR & TR G and trans-national activities of Chinese and
foreign charities.

Article 71:People's governments at the county
level or above and relevant departments shall
establish coordination mechanisms providing
necessary information and convenience, guiding
and supporting the charitable organizations and
other organizations and individuals to orderly
carry out charitable services.

Chapter 7. Information Openness.

Frt=%& BBUEARIFE L% | First, this provision is very good and
EAZ B et e A extremely modern.
Second, the creation of two distinct
) 4%, MY E S Hh— RIS H . . . o .
;}F’E‘ R 2 3—33‘%;%‘ fj/:' é &13 = % information systems that is a unified charity
Yo BBALARBUTREFRITE % %K | information system managed by the Ministry of
FTREIZL TS, Audieniri £ | Civil Affairs, and information systems created
SR PV Y SN SR E ) T by local civil affairs departments is likely to

0 2 e e AT HEE S AR B A T AL hold back th? develqpment of the chanty
N s e B st B - sector. In an information economy, a timely
REF62HBERE, SFHRELEHARR sharing of data is crucial. Therefore we suggest

il that either:

Article 73:People's governments at or above| a) information on all charitable organizations,
the county level establish and improve the| Chinese and foreign, be released at the central
gathering and release system of charity| level.

information.
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The civil affairs department of the State
Council shall establish a unified charity
information system. The civil affairs
departments of the people's governments at or
above the county level shall establish or
designate charity information platforms, timely
release charity information to the public, and
provide charity information release services for

free.

Charitable organizations and the trustees of
charitable trusts shall release charity information
on the platforms stipulated by the preceding
paragraph, and shall be responsible for the

authenticity of the information.

or

b) central, provincial, and county-level
databases are linked at the stage of their design
and programming already, rather than after they
have been programmed and launched. We
understand that some provinces may face
economic difficulties in setting up their
information systems, therefore we also suggest
that the Central Government allocates special
funds to the poorer provinces.

Third, it is not clear what penalties, if any,
charitable organizations that refuse to share
information or that share false or misleading
information would face. Therefore we suggest
that a reference to article 104 of the Draft be
made.

FELTtTwsd BB EARBFERER £

TR L B e AN T T 5] A B4 4

(—) AEAREIRFER,

(=) #AE34E %*ﬁ"?&

(Z) BANFRBAEYGELEARLE,
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43T 45 R

It is not clear for how long the information
listed under article 74 should remain public.
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Article 74:The civil affairs departments and
other relevant departments of the people's
governments at or above the county level shall
timely disclose to the public the following
charity information:

(1) the registration of charitable organizations;

(2) charitable trusts filing matters;

(3) the list of charitable organizations with
public fundraising credentials;

(4) the list of charitable organizations qualified
to tax deductions for public interest donations;

(5) Measures for promoting charitable activities
such as preferential tax treatment and funding
subsidies;

(6) Information on purchasing of services from
charitable organizations;

(7) Outcomes of investigations into charitable
organizations and charitable trusts;

(8) The outcome of commendations and
punishments of charitable organizations, other
organizations and individuals;

(9) Other information that laws and regulations
provide shall be disclosed.

FXt+EE AZENAZRP LEFGALSNT
T 7)4% &

(—) A=, %—aEZ AR, Bt
JE P 5 A RIEAE &

(=) RE. $47. BEIMRREE;
(Z) FEIMER/RYE, 2T HOT 52
HIRE. FEITFREERAREZ B H .
I &R BFHIL,

(w) B %% RS2 RNTF69 442 8
FREZEEAETRERN, AEME N L RN
DRSS [

We suggest that information about:

a) all members of charitable organizations

b) their affiliation to Chinese or to foreign
legal persons

Be included within the scope or information
to be disclosed, to allow Chinese and foreign
citizens who live in China to have more
elements to judge the trustworthiness of
charities.
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Article 75:Charitable organizations shall
annually disclose to the public the following
information:

(1) The organization charter, and registration
information such as the unified social credit
code and the number of the registration
certificate;

(2) Information on the members of their
decision-making, implementation, and
supervision bodies;

(3) Annual work report, including audited
financial accounting report, annual situations of
conducting fundraisings, accepting donations,
and the situations of carrying out charity
programs.

(4) Other information required to be disclosed
by the civil affairs department of the State
Council.

Where they are major changes to the
information abovementioned, charitable
organization shall timely disclose them to the
public.

FLtThE WmIARME. £ R We suggest that urban and rural community

BAEEIE, B YA ALK, B4R A organizations and work units be allowed to
Ny o conduct trans-local, and trans-provincial
CRIESCE S S S activities within their objective capacity, as
well as building networks with other charitable

Article 79:Where urban and rural community entities.

organizations or work units conduct internal
charitable fundraisings, the raised funds and
materials and the situations of usage shall be
timely made public inside their own
communities or work units.

Chapter 8. Promotions Measures

EANT—% BB/ EAERBAN L4 A In the spirit of public participation (x4 £ 5),
e L M2 A A KRR, & R4tk 4 £ | we suggest that beneficiares be allowed to
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Article 81:The people's governments at or
above the county level shall, in accordance with
this Law and local economic and social
development statuses, formulate plans, policies
and measures to promote of the development of
charities.

People's government at or above the county
level and the relevant departments thereof shall,
within their own duties, provide charity demand
information to charitable organizations or the
trustees of charitable trusts, and provide
guidance and help to charitable activities.

provide charity demands information either to
people's governments, other relevant organs, or
to charitable organizations themselves.

BATZH A EHERLBUTGRANRE
FZ2HBEAM L

Article 83:Charitable organizations and the
income thereof enjoy tax benefits according to
law.

One of the most important reasons why an
organization may choose to register as a charity
is the possibility to enjoy tax benefits.
However, the Tax Law does not automatically
grant tax exemptions to charitable
organizations. The Notice of the Ministry of
Finance and the State Administration of
Taxation on Issues concerning the
Administration of Tax Exempt Eligibility of
Non-profit Organizations (2014) states the
conditions of tax exemption. If an organization
is registered as a public charity, does it still
have to apply for tax exempt status according
to the Notice? The Draft doesn't seem to offer
real tax benefits to charities.

BEANTAE AREZUZBTEFXR. FRB. B
B InEN BONE B4 ERFLFE A HtY

TR EAE A B A R K LR E AT Rk
R, AEREEEAIIEZETEER
FEERE,

Article 88:Where charitable organizations
carrying out poverty relief, financial assistance,
assistance for the disabled, eldercare, or aid for

26

We understand that state-owned land and rural
collective construction land are an extremely
valuable resource, and its use should me
carefully managed and controlled.

However, other charitable organizations —
such as those conducting not-for-profit waste
treatment, providing drug and/or alcohol
rehabilitation services etc., may need to use
land too. Therefore we suggest that the scope
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orphans require land for charitable service
facilities, they may use state-owned allocated
land or rural collective construction land. The
use of land for charitable services must not be
altered except through legally prescribed
procedures.

of subjects entitled to use state-owned or
collective land be broadened to include all
charities that have an objective need to use
land.

Chapter 9. Supervision and Management

$—BE—4% BB EARBUTRBERT
eSS VUV E I YL L) 8

F it e A,
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Article 101:The civil affairs departments of
county level people's governments and above
shall establish credit records systems for
charitable organizations and their responsible
persons, and shall make these public.

Civil affairs departments shall establish
charitable organizations evaluation systems.
Third-party institutions are encouraged and
supported to conduct evaluations of charitable
organizations and to release the evaluation
results to the public.

We ask whether article 101 provides the only

legislative basis for the existence of “rating
agencies”, as we believe that third-party
institutions, and evaluation systems, can be
established independently of article 101 of the
Draft.

Chapter 10. Legal Responsibility

W

$—BERWE AETWULATIEHZ—,
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According to article 22 paragraph (3),
charitable organizations can be terminated if
they do not engage in charitable activities for
three consecutive years. This article, at
paragraph (1) stipulates that charitable
organizations that do not carry out charitable
activities in accordance with charitable
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Article 104:Where charitable organizations
have any of the following situations, the civil
affairs departments give a warning and order
corrections or temporarily suspend activities;
and where circumstances are serious, revoke
registration documents:

(1) not carrying out charitable activities in
accordance with the charitable purpose and
scope of operations;

(2) violations of information disclosure
obligations or disclosing untrue information;

(3) not conducting an annual report in
accordance with provisions;

(4) Leaking donors', volunteers', or
beneficiaries' private information.

purposes, and with their scope of operations
shall incur penalties.

The wording of article 22 paragraph (3) and
paragraph (1) of this article, if read together,
pose an interpretive difficulty:

does “not engage in charitable activity” mean
that the charity does not operate? Does it mean
that the charity carries out non-charitable
activities?

If articles 104 paragraph (1) and 22 paragraph
(3) are interpreted in the second sense, then the
goal of article 104 is undermined. One could
argue that charitable organizations can carry
out activities not related to their purpose and/or
scope of operation for three years, without
undergoing a temporary suspension of their
activities, or without having to comply with
correction orders issued by civil affairs
departments.

F—BRAEE Hin
B R EERT P E L FAKIE, SH TR
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The proposed range of fines may not be
sufficient to deter large domestic, foreign, or
transnational charities and their personnel
from the conducts listed under paragraphs (1)
to (5). Therefore, we suggest that fine be levied
in proportion of the total amount of unlawful
gains. A fine of 50 per cent of the total amount
of unlawful gains may be considered.

The same suggestion is made for article 106,
and article 110 paragraph (1).
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Article 105: Where charitable organizations
have any of the following situations, the civil
affairs departments give a warning and order
corrections or temporarily suspend activities;
and where circumstances are serious, revoke
registration documents. Where there are
unlawful gains, the civil affairs departments
collect them and transfer them to charitable
organizations with the same or similar purpose,
and may also fine the persons who are directly in
charge and other directly responsible personnel
between 10,000 and 100,000 yuan; and where a
crime is constituted, pursue criminal
responsibility in accordance with law:

(1) Secretly dividing, embezzling or
misappropriating charity assets;

(2) Violating article 19 of this law, causing
losses of charitable assets;

(3) changing the use of donated property of
one's own accord;

(4) Using assets that must not be used for
investment for investments;

(5) Accepting gifts with attached conditions
that violate laws and regulations.

$—BEEE AEWETIREGN If the goal of the Charity Law is to make each
" 2 : - @ .. and every donation traceable, then penalties for
MG AE B i F R B AR TARIE | the act of failing to issue donors with a public

b EBLE R IR 510 T ERA R Rk 2 | welfare donations receipt should be made

g oae s A g o [ 2 SR steeper. A warning and an order to correct such
SARTE AST ARG = AR A5 & & 1) behavior are unlikely to deter charities from

ZRKeg, JREERTTFRESL, #4 | committing or reiterating the act of failing to
% issue public welfare donations. Fines
° amounting to 100% of the amount of the

. donations hidden may be a better deterrent.
Article 107:Where charitable y

organizations fail to issue donors with a
public welfare donation receipt in
accordance with law, fail to issue a record
showing volunteer service in accordance
with law or do not respond to donors'
inquiries regarding the use of their
donated assets, the civil affairs
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departments give a warning and order
corrections.

F—a—T% ZHA TIEHZ—
B RBGERTT T A EE ) AT b kAT A,
A ERATE, W RBERTF Ok, 0
RGN READLI A EEERE LA
EfE, FTAHAEEATHEEARRE
RAZERFEARRL—F ALALET LATH

XL .
=

(—) B =RALKAERNTIEELELER O,
(=) ABEBATHZIF ST LAY
SR Iy REGER IT4R % 38 K AL 2 T

Article 111:Where in the course of charitable

service beneficiaries or third parties suffer harms
caused by the negligence of charitable
organizations or volunteers, the charitable
organizations bear responsibility for
compensation in accordance with law; and
where the harm is intentionally caused by a
volunteer or their gross negligence, the
charitable organizations may seek compensation
from them.

Where in the course of participating in
charitable service volunteers suffer harms
caused by the negligence of charitable
organizations, the charitable organizations bear
responsibility for compensation in accordance
with law; and where the harm is caused by force
majeure, the charitable organizations shall give
appropriate subsidies.

This is a matter that should be regulated by
the civil code. Besides, there is a visible Anglo-
American influence that may not be in accord
with the reality of China's legal system. We
wonder whether this article truly plays a role in
the Draft, and therefore we believe its deletion
may be considered.

F—F—+=4% MNEEEHAHUEEHR

This is a very good provision, that will most
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Article 113:Where relevant departments of
people's governments at the county level or
above that have responsibility for oversight of
charitable activities have any of the following
situations, the relevant departments at the level
above or the supervisory organ order
corrections; where a punishment should be
given, the organ for hiring and terminations, or
the supervisory organ, gives sanctions in
accordance with law to the persons who are
directly in charge and other directly responsible
personnel; where a crime is constituted, pursue
criminal responsibility in accordance with law:

(1) Violations of information disclosure
obligations;

(2) Giving quotas or indirect quotas for
fundraising tasks, forcibly appointing volunteers
or charitable organizations to provide sources;

(3) Not performing oversight and management
duties;

likely avoid that local governments and organs
act against the goals of the Charity Law.
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(4) Unlawfully implementing administrative
compulsory measures or administrative
punishments;

(5) privately dividing, embezzling or
misappropriating, charitable property;

(6) Other abuses of professional powers,
dereliction of duties, or improper conduct for
personal gain.
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