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. This paper unearths the cultural basis of judicial autkonty n the project of
pmducmg and reproducing cultural norms, that is, the wnconscious
“commeon sense” of “things” from which we draw all rules of social conduct.
It does so from two perspectives. The first considers authority from the per-
spective of the sorts of pronouncements of “law” that judges purport to
make. The second looks to ingrained and submerged cultural patterns of
“hearing” for the model by which individuals and societies in the West
submiit to-and obey the judicial voice. Identification and mermorialization
provide the key to-understanding the weightiness with which judicial speak-
ing is heard. Courts act judicially, and therefore say something worth hear-
ing, only when: they engage in acts of identifying and articulating points of
social consensus. The very act of pronouncement serves to reinforce and
memorialize the consensus. articulated. But the weight given to fjudicial
pronouncements also engages the hearer in the more subtle act of repeating
and reinforcing basic cultural patterns of speaking and hearing. Courts
pronounce in three different cultural voices: the Homeric, the Delphic, and
the voices of Job’s companions, The two Greek voices speak with measured
tones and smgle—mmded linear confidence; they are transmissions from the
divine which niust bé obeyed. The voices of Job’s companions adds a layerof
messiness and conflict fo the authority of judicial pronouncement. Biblical
patterns of cultural speaking also- create within the court the possibility of
change. The courts provide a site for the articulation of prophetic voices.
These are the voices, within and without the law, that are the harbingers of
change.

INTRODUCGTION.
My purpose here is to explore the nature and process of norm

making within culture as it is expressed through what we identify as
“law.” T do so by focusing both on law as an expression of cultural
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standards/ models/patterns regarded as mandatory, as well as on
courts as a place from which these standards are articulated. My ob-
jective is twofold. First, I question the commonplace notion that law is
something that “acts on” culture, i.e.; that law disciplines culture. Sec-
ond, I show that, contrary to a most cherished late twentieth century
Western delusion, neither our common law, our courts, nor our legis-
latures can serve as the engine that produces any sort of coercive law
capable of transforming these standards/models/ patterns.

The construction of social norms is not a function of law. Nor
does law credte rules by which society governs itself. Law may confirm;
it does not initiate.! Law does not exist as an autonomous “legal” per-
son, independent of the social hegemonics from out of which it is
produced. Law and social hegemonies are strategies by which power
takes effect; each is the embodiment of a ‘general design or institu-
tional crystallization of poweﬂ Law exists within and reflects the cul-
ture from which it operates. As Girardeau Spann suggests, “[The
Court is institutionally incapable of doing anything other than
reflecting the very majoritarian preference that the traditional model
requires the Court to resist.”3 It is, therefore, with some irony of rein-
terpretation that I subscribe to Foucault’s observation of legal dis-
course as “essentially politico-historical, ‘an indeterminately critical
and, at the same time, extremely mythical discourse in which truth
functions as a weapon to gain partisan victory.™

I'propose a different way of understandmg both law and the na-
ture of the authority with. which courts pronounce law. Courts func-
tion as chroniclers of the norms through which people sharing a
common culture understand themselves. The primary fanctions of
courts are to 1dent1fy cultural pracﬂce and then to memorialize that
practice as law. Juridical expressions of law are essentially descriptive;
standing alone, their pronouncements cannot coerce cultural prac-
tices. As such, law is an enterprise of affirmation.

! These notions are explored in more detail from the perspective of racial equity in
Larry Cata Backer, Culturally Significant Speech: Law, Courts, Society and Achieve Racial Equily,
21 U. Arg. Lirtee Rock LJ. 845 (1999) (1999 Altheimer Symposium on Racial Equity in
the 21st Century) and from the perspective of sexual non-conformity in Larry Catd Backer,
Queering Theory: An Essay on the Coneeit of Revolution in Law, in LEGAL QUEERIES: LESBIAN,
Gay aND TRANSGENDER LEGAL STUDIES 185 (Leslie J. Moran et al. eds., 1998). ’

2 See MicusL Foucaurt, THE HisTory OF SExvaLiTy: AN INTRODUGTION 92-93
{Robert Hurley trans., Vintage Books 1990) (1976).

3 GIRARDEAU A. SPaNN, RacE AcamnsT THE Court: TeE SurrREME COURT AND M-
NORITIES IN CONTEMPORARY AMERICA 19 (1995). .

4 MarcueL Foucauwr, REsuMi pes Cours, 19701982 91 (1989).
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~ Yet the juridical serves as an important site for the production
and affirmation of culture. Courts are the great vehicle for the institu-
tionalization of cultural aesthetics on a perpetually grand scale.
Courts speak authoritatively only in this sense, but the anthority of the
juridical in- this enterprise of cultural aesthetics is both messy and
complex, Society listens and learns because—and only when—it
chooses to do so. Society internalizes what it hears to the extent it
feels'it must. The dynamics of this relationship between speaker and
audience are deeply ingrained within ancient cultural patterns of the
aesthetics of authoritative voice. To understand the function of law,
one must first understand the cultural basis of juridical authonty5

Courts’ engage in authontatwely cultural production using one of
three voices: one of two Greek voices, the Homeric or the Delphic, or
the Hebrew voice of the Biblical Job’s companions. The two Greek
voices ' speak with measured tones ‘and single-minded linear
confidence. The Homeric voice articulates tradition: it is the voice of
r'epetiti'on and reminder; the voice of our oral tradition. The Delphic
voice speaks with the authority of the seeress touched by the divine.
This voice articulates “that which is becommg, thus illuminating
value-movement within culture. The Biblical voice adds a layer of
messiness and conflict to the authority of judicial pronouncements.
The voices of Job’s companions are always incomplete, flawed, or
misdirected. We might listen to these voices with half an ear, and we
might successfully rebel against it under the right circumstances.
Stripping the ‘divine from the voice that articulates; these Biblical
voices provide a societal exit from the duty to obey and subinit

Each of these voices serves as a metaphor for deeply ingrained
cultural patterns of speaking authoritatively. The voices are neither
complementary nor reconcilable. The invocation of these deeply em-
bedded forms of authoritative voice confirms the authority of the
courts to speak. Yet, embedded as well in the very form of voice
through which the courts speak are the clearly drawn Hmitations of
that authority.

However, the authority of courts does not lie merely in their
authorlty to pronounce. The courts themselves also function as a
space in which the nonjuridical may speak with authority, for courts
provide a site for the articulation of the Biblical voices of the proph-

5 “So, too, can we judge law aesthetically, according to the society it forms, the identi-
ties it defines, the preferences it encourages, and the subjective experience it enables. We
can ‘read’ and criticize law as part of the making of a culture.” Guyor Binider and Robert
Weisherg, Cultural Criticism of Law, 49 Stan. L. Rev. 1149, 1152 (1997,
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ets. The courts are the platforms, their opinions the microphones
through which voices such as those of Jeremiah, Isaiah, and Ezekiel
speak to the people. Society has been culturally trained to respect, if
not always to harken to the prophetic voice. For every moment when
society acts like the cultural Hezekiah,® there will be countess timés
when society listens to the prophetic like the Biblical Jezebel.”

It is only in this culturally prophetic sense that courts exist as the-
place for the struggles and contestations which may produce cultural
movement. In this arena, Iosmg arguments are also articulated and
memorialized. Thus produced, the prophetic find their way back into
nonjudicial social discourse. In this function, and in this function
only, might courts indirectly serve as a means of cultiiral movement. A
good American example is jusuce Harla.n s voice of dissent in Plessy v.
Ferguson® 8 Once articulated, this argumcnt became a part of the cul-
tural dlalogue suggesting an alternative vision of “what is. ” When that
vision changed, the problem of the articulation of accepted social
norms of race relations returned to the Court in Brown v Board of
Education.?® This time, howevcr, the Court invoked its oracular voice to
identify as the norm the cultural construct rejected in Plessy. It did so
not because the Plessy dissent won the day as a matter of logic or juris-
prudence, but because the popular culture had embraced the notions
articulated in that dissent.}® Thus, the Plessy dissent produced culture
which produced law.

Neither courts nor laws function as we have been taught to ex-
pect. An understanding of courts as chroniclers in the field of cultural
production, as well as.the site for the struggle over that production,
tells us why. Once we understand courts as part of the process of cul-
tural production—that is, as the site for the identification and memo-
rialization of culture norms—we can focus more consciously on using
them to engage in culture dialogue.

® For the story of Hezekiah, who was among the last of the obedient kings of ]udah
see 2 Chron. 29:1-32:33.

7 Jezebel has assumed meta-Biblical proportions. She is part of the pamheon of our
Biblical archetypes, though most of us no longer understand the origins of the story. For
the original, see 1 Kings 16:31 (leading Israel to sin by worshiping Baai) 2 ngs 9: 30-37
(life of treachery and ignominious death).

8163 U.S. 537 (1896) (arguing against the affirmation of the racial sepamte but equal
doctrine.

9 See 347 U.S. 483, 495 (1954) (rejecting constitutional protection for doctrine of sepa—
rate but equal treatment of races).

16 For a description of the changes, see Michael J. Klarman, “Brown, Racial Change,
and the Civil Rights Movement,” 80 Va. L. Rev. 7, 13-75 (1994). .
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I begin by discussing the role of courts as the institution that
identifies and memorializes norms in the form of law. I then explore
the identification-memorialization process in two contexts. The first
context is that of the European Court of Human Rights’ margin of
appreciation jurisprudence, and the second is that of the construction
of general principles of community law by the European Court of jus-
tice. Identification-memorialization engages the courts in the process
of cultural production to the extent that courts speak or provide a site
for authoritative articulation. _ _ .

I then explore the culturally evocative voices that courts use.
These voices—the Homeric, Delphic, and Jobian cacophony—de-
scribe the complex and dynamic interactions between law, courts, and
cultare. Our judges function as'a discordant and polyphonic cultural
choir. From this choir will come articulations of cultural reality—more
or less authoritative, more or less temporary, and more or less clear—
in the form of rules and consequences for breaking taboos. Courts
also and simultaneously serve as a site for challenging the authority to
voice and. patrol social and political space. To the victor of these
struggles belongs a greater authority to pronounce convincingly those
standards/patterns/models of the normal which may be enforced by
the countless disciplines marshaled by society for that purpose.

I end by suggesting some complexity in this seemingly simple aes-
thetics of norm and authority. Complexity and ambiguity follow from
our understanding that courts may speak simultaneously in multiple
voices. Neither society nor “law” provides an unimpeachable arbiter of
these voices. Society can never know for sure which voice speaks
“aruth,” even momentary “truth.” At the most general level of com-
plexity, I eliminate the simplifying constraint that culture exists in
unique spaces. Culture itself must be understood in the plural, even
when the institutions of cultural production are conceived in the sin-
gular. The culture in which courts operate shares space with multiple
competing cultures. The struggle over the authority of one culture to
speak for the others in its midst through the institutions of formalized
power suggests a complex and dynamic interaction that, in turn, af-
fects the authority of courts to speak.






