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I.
Introduction
It is difficult to say that two great legal traditions dominate our modern world today.  Both the Civil Law and the Common Law have existed for starkly different lengths of time, with the weight of resulting cultural influences being quite evident.  The prevalence of influence of the Civil Law and Common Law is not close to equal among countries in the Western world.  Much of Latin America ascribes to the Civil Law tradition, albeit with separate legal “systems.”  Additionally, in some countries in the Eastern world, Customary law prevails as the dominant tradition.  Nevertheless, one can say that the Civil Law and Common Law have a shared history that is substantially tied to the development of the current legal systems found in our modern world.  

Law is one of the essential components of civilization.  Its sign perpetually influences our social discourse; its seen and unseen hand is present upon virtually all of our relationships and objects.  Yet the law, something so pervasive and omnipresent in our culture, is not interpreted or regarded in a similar manner between the two great traditions.  The two have contrasting “attitudes” about the law ([5], 2).  Although the Civil Law tradition acknowledges the textual authority of the law, or “codes,” as supreme, and the Common Law expects legislation to be scrutinized by judicial decisions, a distinction of the two traditions on this ground is inaccurate and shortsighted ([5], 27).  What this notion truly reflects is an asymmetry in ideology ([5], 28).  Under the Civil Law tradition, the law is established by the legislature as the will of the people, with the role of the judge clearly established as administrative ([5], 36).  Accordingly, judges and lawyers are servants of the law and the community, and citizens are the beneficiaries of law  ([5], 37).  Lawyers assist the judge by arguing that a particular set of facts does or does not apply to a given statute.  

In Common Law nations, law may also be set by a legislature; however, such legislation is far from the only source of legal authority.  Certainly, statutes are considered as being the legislature’s attempt at providing law for areas of legal concern in the community.  However, no “code” is supreme under the Common Law tradition.  Judges wield the power to interpret statutes with the guidance of well-established common law rules ([5], 33).  In some areas of the law, such as torts and contracts, few statutes are even present, because the legacy of Common Law judicial decisions is considered as supplying the necessary law for future instances.  Consequently, for Common Law lawyers, the law is a sea of precedent.  Precedent cases interpret statutes, constitutions, and common “rights.”  These common rights and values, discernible as appeals to the nomoi, originated in the wisdom of ancient judges, and have been refined by the judiciary over the course of decades.  Similarly, the cases that interpret statutes and constitutions are revered as necessary elements of the law.  

The goal of this article is not to identify the more appropriate legal tradition for society, but rather: (1) to discuss the separate understandings of the “law” among the Civil Law and Common Law traditions through the views of three major semioticians, and (2) assuming that the differences between the Civil Law and Common Law have an effect on legal semiotics, to determine whether differences in the understanding and practice of legal semiotics between both traditions, until now relatively unnoticed, enriches and refines future legal semiotics.  

To explore semiotics either under the Common Law or Civil Law traditions, a certain background in legal semiotics and a look at how lawyers under both legal traditions practice are necessary.  This paper will first discuss the Peircean and Greimassian perspectives on legal semiotics.  Part II will conclude with Lacan’s view of law as a master discourse.  In Part III, the differences between the semiotics of the practicing lawyer under the Civil Law tradition and the Common Law tradition will be discussed.  In Parts IV and V, this paper will conclude by exploring if any of the differences in the semiotics of both legal traditions are imbalances in the practice of law, whether such instances are concerns for legal semiotics, and whether they should be corrected. 
II.
Background in Legal Semiotics
A.
Peircean Theory of Legal Semiotics

Peirce teaches that there are three components to conscious experience; all three of which create the infinite semiosis of meaning.  They are firstness, secondness, and thirdness.  In Peirce’s Triadic System of Signs, a sign or representamen is a manifestation of firstness, an object is a manifestation of secondness, and an interpretant is a manifestation of thirdness.

Firstness is the realm of potentiality and possibility.  It is experienced as emotion, such as pain before wondering where it is arising from.  A concept in firstness has no limits, yet it exists in all of its potential.  A quality such as “fairness” is an example of firstness.  The semiotic operator in firstness is the sign.  Firstness is noticed least in the practice of law.


Secondness is the realm of being in action.  It is experienced practically when an event occurs in consequence of another event, such as when a ball drops to the ground.  The semiotic operator in secondness is the object.  Secondness is more commonly a part of a lawyer’s practice.


Thirdness is the realm of explanation.  It is experienced intellectually as the reason we accept for why the ball fell to the ground.  For example, the ball fell because of gravity.  The semiotic operator in thirdness is the interpretant.  The interpretant is an ever-changing conglomerate of rules and understanding regarding two events that each person keeps in storage to apply when a seemingly similar future event occurs.  Thirdness always appears in a lawyer’s practice.


Because an interpretant associates an object with a sign, an interpretant must utilize other interpretants in order to allow us to make sense of the relationship between the object and the sign.  For example, the definition of a word is an interpretant, but understanding the definition itself requires understanding the interpretants associated with each of the words in the definition, thus intertwining the semiosis of one sign/object/interpretant with an infinite number of other signs/objects/interpretants [3].  Because instances of thirdness occur constantly in the practice of law, indeed constantly in communication, infinite semiosis is occurring at all times in the practice of law.  As Peirce put it, “[secondness and thirdness] are the being of actual fact, and the being of law that will govern facts in the future” ([2], 34).  Thus, it can be seen that when lawyers practice, through oral argument or written argument, they make meaning.  The difference between the two legal traditions is in how they make meaning in the law.
  


Finally, Peirce’s ingenuity revealed that in any given situation where communication is occurring, there can be a final interpretant.  That final interpretant he called “habit.”  As humans, the more often we interact with a sign, the more likely we are to enter into a habit of attributing a certain signification to that sign in a given context.  Such a “freezing” of the infinite semiosis allows those participating in that communication to reach a consensus on “reality” in a given context [3].  Although Peirce recognized this concept in the form of a habit, it is not the only time that humans “freeze” the infinite character of semiosis.  It can also occur for brief periods of time in law when judges use their authoritative power in legal discourse to determine the legality or illegality of a given set of facts.  While habit may also pervade such judicial decisions, there is a separate assertive action that judges can take under both the Civil Law and Common Law traditions to set the meaning of the law in a given instance.  When such “freezing” actions take place, the meaning has risen to the “surface” of language.  Greimas examined this depth and surface of language in detail, mainly in literary texts and contexts.

B.
Greimassian Theory of Legal Semiotics


One of Greimas’s greatest contributions to semiotics is the differentiation, the formal representation, and thus the understanding of surface and deep structures of narratives.  That understanding appears to be essential for law and legal discourse.  Although the names of phenotext and genotext were given by Kristeva, their structures were identified by Greimas.  Greimas explained the deep structure, or genotext, through the use of semiotic squares.
  Because law, like any discourse, is a discourse within the master social discourse, there are legal meanings and social meanings for a given sign within the deep structure of language.  However, the legal discourse itself does not have a deep structure [4], because the legal discourse is an artificial discourse.  An artificial discourse is a discourse in which one or a number of authoritative figures give definite meanings to signs.  Comparatively, in a natural language, meanings of signs cannot be limited.  The reason for this lack of limitation is the nature of the decision-making process in communication.  In a natural discourse, each actor has the power to discover or attribute a meaning to a sign, and effectuates it through communication.  This meaning becomes part of the depth of the sign/discourse, i.e. its genotext.  Because in an artificial discourse, such as legal discourse, the meaning of any sign is determined by authoritative figures who are given the power to decide that meaning, a sign’s meaning in an artificial discourse will be that meaning that ultimately serves the goals of the language.  In the case of legal discourse, the meaning of a sign will be that meaning that serves “justice” in a given instance, as determined by an authoritative figure.  In other words, the decision-making process of meaning is identical to the functionality of the language.  The reality of legal discourse is that an institution (government) is achieving its goals by using language and employing functionaries, or “authoritative figures,” define meaning.  These authorities consist of courts (through judges) and legislatures (through legislators).  Thus, unlike in a natural discourse where anyone can participate in the decision-making process of meaning through communication, in an artificial discourse, only those who communicate with the functionaries can actually influence the meaning of signs.  In legal discourse, it is only those lawyers or individuals who communicate with judges or those lobbyists who communicate with legislators that can potentially impact the meaning of a sign.
  
Because of this nature, the depth of the structure of legal discourse is severely limited in its development.  It is limited in its existence by precedent in the Common Law tradition and by judicial authority in the Civil Law tradition.  Under the Common Law tradition, past legal meanings include the reasonings and holdings of cases in equal or superior courts.  Under the Civil Law tradition, past legal meanings may include: past rationales that the lawyer or judge has previously used personally in deciding similar cases, truncated decisions of the European Court of Justice (ECJ), Court of Human Civil Rights, or any superior court to the court responsible for making the decision in any given case (because the judge seeks to avoid reversal) ([5], 38), and the interpretation of the code with clarity, coherence, and consistency in order to uphold the law ([5], 48).  If there is any possibility that stare decisis appears to impact a judicial decision in a Civil Law jurisdiction, it is dispelled by the fiction that the judge fully developed the reasoning himself and that the law is consequently clear ([5], 83-84).  Thus, in either legal tradition, a wealth of meanings accumulates in the shallow depths of the phenotext of law.
  


According to Greimas, the basis of the deep structure consists of elementary structures of signification that can be found in all discourses over all cultures [4].  While these structures form the requisite environment for any discourse, Greimas also identified the general knowledge at this level as being thematic and organized by the structure of the narrative [4], also referred to as the actantial model.  Greimas believed that as humans we begin each action, each thought, with a goal.  Inherently, this goal must involve a semiotic object or sign as its “subject.”  The subject will proceed through a narrative by being helped or hurt by actors as it results in either achieving or failing to achieve its goal.  The narrative process completes with a reflection upon the past actions of the subject.  As Jackson describes:
Human action (whether real or fictional) thus appears meaningful in terms of a basic (“narrative”) sequence, which consists in the setting of goals (“contract”), “performance” (or non-performance) of those goals, and “recognition” of that performance (or non-performance) [4].  
This innately human process of meaning is of the utmost importance in the practice of law.  Whether under the scrutiny of a jury of peers or a jury of judges, the story of the facts, i.e. the factual story presented by the lawyer, is processed through the minds of the jurors by the narrative scheme.  However, the trial process under both traditions is not simply one coherent narrative.  There is the “story told in the trial,” in which the subject of the narrative is the fictional character of the defendant (or the subjects are both the defendant and plaintiff) who proceeds through the story.  There is also the “story of the trial” starring one lawyer as the protagonist and involving all of those people with whom he interacts, or multiple stories of the trial, with different members of the legal discourse as the subjects.  Under each legal tradition, the narrative process adds to the development of legal meaning, albeit different in the Common Law tradition and in the Civil Law tradition.
  


Greimassian semiotics would contribute to legal semiotics the idea that legal discourse is not one large entity, but rather the quality of a particular discourse within an embracing discourse, that functions as one of the main master discourses in society and western culture [4].  Instead of referring to the “law,” each legal discourse refers to another legal discourse.  For example, a judge, within a legal discourse between himself and a lawyer, may refer to legislation.  The advantage of this approach to understanding legal semiotics is that it is pragmatic.  One can compare, as one might naturally desire to, a specific legal discourse to other discourses, such as a doctor-patient discourse [4].  Furthermore, legal traditions may be considered comparatively for their similarities in individual legal discourses, as well as on a larger scale as a part of the “law,” free from the constraints of being analytically a part of one master legal discourse.  Of course, it cannot be ignored that, in the aggregate, law is a master discourse.  Lacan contributes to legal semiotics via his semiotic insights an understanding of this master discourse.
C.
Lacanian Theory of Legal Semiotics

A master discourse is one that creates the norms in which a society operates ([7], 86).  Master discourses are the result of the interaction of a master signifier and knowledge, which is otherwise termed a “battery of signifiers” [6].  By identifying a subject in a certain manner, the master signifier gives a meaning to that subject, or the “signified,” that is superior to the meanings given to it by all other signifiers.  In essence, the master signifier speaks with one voice.  Lacan stressed the importance of this function in society.  A master signifier provides a sense of security and closure regarding truly ungraspable terms such as democracy, freedom, right, and wrong.  Within the practice of law, each judge is a figure of the master signifier, with the U.S. Supreme Court being the ultimate master signifier under the American legal tradition through the doctrine of stare decisis.  Under this tradition, the decisions of the highest state courts on Common Law matters, and the decisions of the U.S. Supreme Court on federal and constitutional matters, create the strongest sense of law that can be found.  In the European Union, the ECJ has a similar, but narrower role under the Civil Law tradition.  While the doctrine of stare decisis does not operate per se, civil law judges may be reversed by courts of their own Member State.  At the Union level, the ECJ has the authority to speak with the ultimate voice on matters of EU law ([1], 17) belonging to the acquis communautaire by order of the Treaties since 1951 and the accession rules accomplished by the Member State ([1], 164-168).  The acquis can be described as:
The acceptance of the rights and the obligations, actual and potential, of the community system and its institutional framework.

([1], 165).  
Through the acceptance of this policy by an acceding member state, the ECJ is the master signifier on issues relating to EU Law, and thus, all Member States law.  This includes all law originating under the Treaties signed by Member States, and general principles of law, arguably originating from cases themselves and then being applied to later cases ([1], 17).  Along with the ECJ and other EU courts, law is signified by the legislatures of each Member State.  Thus, under the Civil Law tradition in Europe (where it has expanded from the standard Civil Law model of legislative supremacy over judicial hierarchy found in other Civil Law countries to the model of the European Union), the legal discourse is a master discourse created by the process of law, both through legislation and judicial decisions.  


Although Greimas would disagree with Lacan and emphasize that the law cannot be seen as one master discourse, but a conglomerate of multiple master discourses without reference to any extra-linguistic body of “law” [4], it can be seen that, from the perspective of the practicing lawyer under either tradition, it is useful at times to consider the law as one master legal discourse, or in the very least, as having one of its multiple discourses reign supreme.  When the ECJ or U.S. Supreme Court reverses a lower court, it does so in reference to Treaties, principles of law, or a constitution.  Can it not be said then that such a process of law by master signifiers is the supreme legal discourse, using the fundamental batteries of signifiers to declare meaning?  From the lawyer’s point of view, it would seem ignorant to disregard such authority, both of law and judicial hierarchy, when preparing a case under either legal tradition.  While it is true that Civil lawyers may consider all of EU and their Member State’s law to be the “law,” and Common lawyers may consider the “law” to be in a constant state of flux, malleable to their liking, the practicing lawyer under either tradition shares a similar recognition of the supreme master signifier.  It is after that recognition that the understanding and practice of law diverges between the traditions.  The next section will proceed to examine the differences in the understanding and practice of law under both legal traditions.
III.
Semiotic Differences in Both the Understanding and Practice of Law between the Traditions

While many individual acts of the Civil or Common lawyer may be analyzed semiotically, it is the intention of this paper to highlight some of the most substantial differences in legal semiotics between the traditions.  Both the model and practical uses of the law with regard to each difference will be examined.  The potential for misuse of the legal process will be explored in Part IV.  Only civil and criminal procedure—the traditional operation of the courts—will be discussed, and not the operation of constitutional or administrative law because of the complexity of understanding the jurisprudence and its institutional character.  
A.
The Difference in Judicial Authority Renders the Phenotext of the Practicing Lawyer’s Legal Discourse with More Meanings under the Common Law Tradition
As discussed above, in the Civil Law tradition, the model of the legal process positions the judge as operator of the law and the judicial process as one of administration of the law.  As a privileged participant in legal discourse, the Civil lawyer seeks to communicate to the judge his application of the law to the facts at hand.  In the Common Law tradition, the model of the legal process positions the judge as a protector of rights and fairness.  He may overturn the law if he finds that it violates common law rules or if it is inconsistent with other law.  In contrast, under the Civil Law, judicial reversal of laws on grounds of inconsistency can only happen under narrow circumstances, specifically those cases brought “in the interest of the law,” and brought before the ECJ or another EU court.  The difference here is ideological, stemming from the concern under the Civil Law tradition that granting the judge broad authority is a danger to the certainty of the law ([5], 48-50).

This difference in judicial authority affects the semiotics of the practice of law substantially.  Whenever communication is limited and the bounds of discussion narrowed, the semiotics of a process changes because potential meanings of signs involved are restrained.  When a Common Law court issues an opinion, the legal meaning given by that court to a rule or set of facts becomes a part of the phenotext of the Common Law.  Because under the Civil Law model court opinions are not issued and dissenting votes are neither reported nor discussed ([5], 122), the phenotext of the Civil Law does not include these potential meanings.  Inherently, under both traditions, the fact that legal discourse does not include a genuine genotext, but only a phenotext, already limits the potential meanings of a sign in legal discourse.  By adding in the extra layer from the Civil Law process that a judge may only decide the law’s application to the facts, the discourse between lawyer and judge inherently decreases in size, as less potential arguments are available.  

For example: under the Common Law, a lawyer may brief the judge or judges on several arguments ranging from the factual application of the law to the constitutionality or legality of the law itself.  In front of a Civil Law court, the lawyer must only address the factual disposition of the case.  Similarly, in regard to the involvement of precedent case law in legal discourse, a Common lawyer may often argue more possible meanings to a set of facts or a rule than a Civil lawyer, simply because the bank of data available to be discussed is larger.  Furthermore, because the ideology of the Common Law tradition is to interpret and mold the law with new cases, the legal process itself is fully open to additional meanings for a given rule or a set of facts.  The phenotext of the Common Law available to a practicing lawyer must necessarily be larger because the lawyer can argue more meanings.

In no way is this observation an indictment of the Civil Law tradition.  There is arguably substantial merit in resting such aspects of legal discourse with particular appeals to the ECJ and EU courts, and not with the legal process of trial courts or member state appellate courts.  After all, it is a separate ideology of law.  Nonetheless, there is a notable difference in phenotext within the legal discourses of both traditions.
    

One might expect that a narrower phenotext would substantially affect the process of meaning generation outlined by Peirce.  As discussed above, thirdness, or the operation of the interpretant, explains the relationship between a sign and an object.  Because cases are not reported and opinions not issued, there are fewer determined relationships between rules and facts (there are fewer instances of secondness and thirdness) residing in the phenotext of Civil Law discourse for the development of the interpretants of future lawyers.  Furthermore, because lawyers are unable to participate in the making of law in Civil courts, the entire legal discourse involved in creating legislation is absent from the phenotext of Civil Law discourse between lawyers and judges.  Hence, each Civil lawyer and judge must have fewer interpretants between facts and rules and fewer interpretants between constitutional rights, policy, facts, and rules.  (Note:  This is not to say that such interpretants do not exist in the legal discourse of Civil Law.  Quite the contrary, they may settle in other places such as the discourse of the legislature or the legal discourse between judges and appellate lawyers in the ECJ and other EU courts.  Nonetheless, without the direct link between cases and their decisions being reported, such relationships between rules and facts simply are not available to practicing lawyers in trial courts, outside of personal experiences of past cases.)

To be sure, the phenotext of Civil Law discourse has other meanings, which the phenotext of Common Law discourse does not have.  Because of the Civil Law ideology, lawyers and judges look to fit the facts into the law, not to mold the law into the facts ([5], 49).  Thus, Civil lawyers and judges seek to apply the law with clarity, coherence, and consistency, toward an ultimate goal of certainty.  The techniques and rationales that have been developed to fit the facts into the law are certainly part of the phenotext of the Civil Law discourse.  Civil lawyers and judges learn about these techniques and rationales in law school and in practice.  However, the addition of these potential meanings for rules and facts still does not increase the size of the phenotext of the practicing lawyer’s legal discourse to that of the Common Law.  While the phenotext of the Civil Law discourse (at least, as Greimas would say, the legal discourse between judges and lawyers) is admittedly different in quality, it is also different in extent.  

The second difference in judicial authority between the two traditions is that of the power to provide equitable remedies.  Equity is “the justice of the individual case” ([5], 49).  In the Common Law, judges are charged with the discretionary authority to ensure the administration of equity, but in the Civil Law, for fear of the impact on certainty of the law, the equitable power of judges is restricted by statute ([5], 49-50).  The application of equitable remedies to a given case is truly a role of the legislative discourse in Civil Law.  For this reason, the phenotext of the Common lawyer’s legal discourse includes equitable meanings and the Common lawyer may develop those interpretants.  Although the source of judicial authority is different for equity under the Civil Law, a Civil lawyer’s legal discourse often still includes some meanings of equity.  This is because in practice, the Civil legal process provides the judge with equitable power in certain delineated situations within the code, such as when parties fail to act in good faith during contract negotiations ([5], 52-53).  In the cases where such authority is conferred upon the judge, Civil lawyers will be able to participate in this equitable legal discourse.  Furthermore, even though judicial opinions are not published in Civil Law, lack of case precedent does not identify a significant difference between the traditions with regard to equitable discourse because case precedent is not often used to fashion equitable remedies under the Common Law.  Rather, the judicial resolution of a case in equity will involve applying notions of fairness and notions from the nomoi to facts of the case.  Thus, the legal discourse of the practicing lawyer is similar in both traditions only when equitable power is wielded by Civil Law judges.  
B.
Differences in Civil Procedure

Outside of the impact of differences in judicial authority upon the legal process, the difference in ideologies regarding the development of law continues to have its semiotic effects within the civil procedure of both traditions.  There are two substantial differences in civil procedure (other than the remedy of equity) that this paper will explore: the absence of a right to trial by jury in a civil case under the Civil Law and the potential awarding of extra-compensatory damages in a civil case under the Common Law.


First, under the Common Law tradition, specifically the American tradition, a defendant has a right to trial by jury in any civil or criminal suit, whereas under the Civil Law tradition, no such right exists.  Instead, a defendant in a civil suit within a Civil Law jurisdiction will proceed through a three-stage process beginning with pleadings, followed by the presentation of evidence to a hearing judge, and concluding with the submission of briefs, oral arguments, and a disposition by the deciding judges (anywhere from one to three) ([5], 113).  There are several important implications from this process.  First, besides not involving a jury, this process is spread out over many separate events, which are taking place as discussions about written texts, providing ample time for lawyers to prepare between meetings with the judge.  Such a lack of concentration of the legal process is foreign to Common lawyers, who must prepare for trial from the first instance of pleadings ([5], 114).  Second, only the hearing judge may ask the witnesses questions, but the questions are those submitted by the counsel for the parties after reviewing the opposition’s questions.  Therefore, not only is the process much less immediate, but no cross-examination exists to influence the fact-finder ([5], 116-117).  Finally, because the hearing judge in the Civil tradition prepares a summary of the facts for the deciding judges, any meaning that the hearing judge developed through the demeanor or tone of voice of the witnesses only impacts the disposition of the case if the hearing judge includes those impressions in his fact summary (although counsel for the parties may brief the judge on how to word the fact summary) ([5], 116-117).  

The result of the legal process in civil cases under the Civil Law tradition is that the development of meaning from Greimassian narratives is limited to that of the “story told in the trial,” which consists of mostly the written facts communicated by the lawyers to the judges.  Because of the extensive length of trial, the “story of the trial” has little, if any, impact upon the hearing or deciding judges.
  In contrast, under the Common Law tradition, the “story of the trial” can take on a life of its own.  It is the reason why the best trial lawyers strive to captivate juries.  If the jury focuses on the lawyer’s objections, facial expressions, comments, and interactions with opposing counsel and the judge (issues that cannot arise in writing), this second story “of” the trial can impact the jury’s final decision to such a degree that it eclipses the story told “in” the trial.  In essence, the trial lawyer has become the subject of the Greimassian narrative, whose goal is to “get the facts right,” and whose performance is impacted by the help or antagonism of opposing counsel and the judge.  What makes the tactic even more effective is that the jury can feel that they, too, are a part of this narrative or another narrative, and can see themselves as a helper or, even more enthralling, as the subject.  After all, upon the delivery of a verdict, the jury will reflect upon their own collective action.  
While the development of meaning that occurs from the story of the trial may be considered important to the determination of the facts, it is only when the defendant is actually guilty, and the plaintiff/prosecutor’s story of the trial triumphs, that such a development of meaning adds to the goal of the legal process—to administer the law.  Otherwise, the multi-narrative of the Common Law trial adds meaning where arguably it does not belong.
  


The second substantial difference in the civil procedure between the two traditions is the type of damages available to be awarded to prevailing plaintiffs.  Under the Common Law, plaintiffs may recover punitive damages, or similar extra-compensatory damages, in a civil suit after a finding that the defendant committed the actionable conduct with the requisite reprehensibility.  The availability of such damages is, in itself, an excellent example of the constructive power that shapes legal discourse and its meanings.  Under the Civil Law tradition, damages beyond those that are compensatory would be seen as exceeding the power of the judge, and only occur within the boundaries of criminal law.  Defendants can still be liable for similar reprehensible conduct as in a Common Law case; however, the legal process involved is criminal and the “damages” are actually a fine defined by the legislature and paid to the state ([5], 124).  


Unlike the effect of a civil trial on the semiotics of a practicing lawyer, the award of extra-compensatory damages (or the absence of such an award) creates only a small difference in the development of meaning in legal discourse under either tradition.  Under both traditions, a lawyer would argue the reprehensibility of the defendant’s conduct to the fact-finder to determine liability, and precedent is not used under the Common Law to determine the amount of damages (like the administration of an equitable remedy).  Thus, neither the phenotext of the legal discourse is notably different between the traditions nor are interpretants substantially affected.  The difference might be more evident on appeal when one party argues for the vacation of such damages due to their excessive nature.  There, precedent would be utilized by a Common lawyer.  Under the Civil tradition, criminal law would handle the entire remedy, assuming the process is even initiated by the public prosecutor.  However, the only differences in legal discourse between the criminal case under the Civil Law and the Common Law inclusion of the extra-compensatory damages in the civil case are those addressed above with regard to the size of phenotext.  Because of the ideology of judicial authority, the Civil lawyer could only argue the application of the law to the facts, and could not raise the illegality of the law as an argument (except to appropriate courts).
C.
Differences in Criminal Procedure

The differences in criminal procedure between the two traditions are much fewer in number and severity than in civil procedure ([5], 125).  Most significant differences have been reformed over the centuries, such as a lack of presumption of innocence ([5], 132).  Additionally, defendants have a right to trial by jury under the Civil tradition, even though the members of that jury may be judges instead of laymen and the number of jurors may be smaller than the twelve commonly found in Common Law juries ([5], 132).  Finally, although some American states still have a few common law crimes, the vast majority of states define all crimes by statute, like in Civil Law countries.  

One notable difference between the traditions is that the Civil tradition does not require a defendant to be sworn in to testify (if he testifies at all), whereas the Common Law requires the defendant to either be sworn in or not to testify.  While on its face this does not make much of a difference, the way that the traditions utilize the decision of the defendant to testify does affect meaning.  Under the American Common Law, a defendant’s decision not to testify cannot be used against him in determining liability or sentencing.  However, under the Civil tradition, a defendant’s decision on whether to testify may be used against him both for liability and sentencing.  It is obvious then that such an action becomes a part of the phenotext of the legal discourse of that particular trial.  It is a reason aside from the application of the law (albeit application itself) to find the defendant guilty.  Nevertheless, this effect is not the most important distinction of criminal procedure between the two traditions.  Furthermore, the absence of an ability of Civil lawyers to challenge the legality of a criminal statute in trial court, also different than under the Common tradition, is not the most important difference.


By far, the most substantial difference in criminal procedure between the two traditions is that Common lawyers are able to examine and cross-examine witnesses in front of the jury, while judges in the Civil tradition ask the questions as submitted by counsel.  Like in civil suits under the Common tradition (because Common lawyers run the trial) the development of meaning is driven by multiple narratives.  The existence of this freedom for the practicing lawyer in Common Law legal discourse is one of great concern semiotically because meaning may be manipulated in what might be considered gross fashion.
IV.
When and Why a Semiotic Imbalance Exists, and When It Should Be Corrected
When discussing the impact of differing ideologies on judicial authority between the traditions, it was noted that the phenotext of the practicing lawyer’s legal discourse differs in size between the two traditions.  Common lawyers can argue meanings found in past cases and legislative history, and bring claims in trial court of the unconstitutionality or illegality of laws, while Civil lawyers argue for the clear, coherent, and consistent administration of the law to the facts, in order to uphold the certainty of the law.  Like the difference in the award of extra-compensatory damages or the use against a defendant of his choice to testify, this difference in legal tradition should not be one of concern to legal semiotics.  All three of these differences are not semiotic imbalances.  I use the term “semiotic imbalance” to refer to the existence of an unwanted effect upon the development of meaning caused by any practice or procedure.  An unwanted effect in legal semiotics is one that damages the development of meaning, thereby carrying a substantial risk of preventing the law from being administered—that is, preventing it from realizing its goal of determining whether the defendant did or did not do something illegal.  

For both the Common Law and Civil Law, inaccurate application of the law is of grave concern because it leads to uncertainty (the antithesis of the goal of both traditions).  The potential for a semiotic imbalance in discourse exists when the discourse is susceptible to misuse, i.e. susceptible to the manipulation of meaning by an individual or a group of individuals.  In exploring the differences in the understanding and practice of law between the Common Law and Civil Law traditions, this paper has identified the potential for misuse of the Common Law jury trial by a practicing lawyer.  In this instance, the Civil Law does not need to be concerned with a semiotic imbalance, as it avoids it by resting the procedural power of the trial in the hands of the judge by charging him with examining witnesses solely with counsel’s submitted questions.  As explained above, the Civil Law trial removes the effect of the “story of the trial” upon meaning in legal discourse.  The Common Law, on the other hand, cannot escape, either in civil or criminal trials, the potential for a lawyer to manipulate the meanings of the facts through the use of multiple Greimassian narratives.  In the hands of a talented trial lawyer, the “story of the trial” may become an epic, involving a multitude of subplots and characters whose interplay allow for the obscurity of the evidence presented, and the false acquittal or conviction of the defendant.  One might argue that when the practice leads to the accurate result, i.e. that the defendant is acquitted when he is innocent or is convicted when he has violated the law, the practice benefits legal discourse.  However, even an accurate judgment obtained by the obfuscation of meaning is concerning to the Common Law because a semiotic imbalance should not be necessary to reach the truth under the law.  If such an imbalance was necessary, then the law would be uncertain, and legal discourse would be a virtually meaningless endeavor.  

An advocate of Common Law trial practice may also argue that there are sufficient rules in place to prevent such a farce from occurring.  However, the rules of evidence and the judge’s role as referee cannot come close to substituting for the effectiveness of the Civil Law approach, which eliminates the risk almost entirely.  Moreover, the “story of the trial” itself is not banned.  In fact, it is taught in advocacy classes in American law schools.  Without a doubt, this practice stands as the greatest and most substantial difference between the Common Law and Civil Law traditions, and the one most in need of attention by scholars and practitioners alike.

V.
Conclusion
While there are many notable differences in the understanding and practice of law between the Common Law and Civil Law traditions, including the extent of judicial authority, no difference has a greater effect on the semiotics of the law than that of the practice of trial law.  Whether the semiotic imbalance present in the Common Law discourse of the trial may be corrected is a difficult question to answer, and is beyond the bounds of this paper.  However, the identification of the practice and the definition of a “semiotic imbalance” are of great importance to legal semiotics.  Additionally, the semiotic effects of such a practice are likely to have substantial importance to Common lawyers who want to avoid unwanted effects upon their clients.  

In their book, A Civil Law Tradition, Merryman and Perez-Perdomo note the observation of a comparative lawyer when posed the question which legal tradition is more just, the Common Law or the Civil Law.  They stated that “...if he were innocent, he would prefer to be tried by a Civil Law court, but that if he were guilty, he would prefer to be tried by a Common Law court” ([5], 133).  It is clearer now to this reader, and hopefully one day to those wielding the power to correct this imbalance, why the answer of this comparative lawyer has so much meaning—a meaning unveiled through a semiotic approach of the two major legal traditions.  
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	�.  This will be explored further in Part III.


	�.  The basic semiotic square involves two component words and their literal opposites; however, the square can theoretically be extended infinitely within the deep structure.  


	�.  It is important to note that any law review article or text that is used persuasively by a lawyer or lobbyist when that individual is communicating with a functionary may also influence a future legal meaning.


	�.  Further discussion of the nature of this phenotextual discourse and differences between the traditions will be continued in Part III.


	�.  This will be discussed in extensive detail in Part IV.


	�.  Whether or not this difference might be an example of a semiotic imbalance will be discussed further in Part IV.


	�.  Additionally, it is important to note that the stories told by lawyers through written communication are substantially different than those acted out in the theater of the trial because legal writing is highly institutionalized.


	�.  The dangers latent in this aspect of the semiotics of the Common Law will be discussed in Part IV.
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