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The evalutzon of jmblzc welfare has been from publzc chcmty
towards socml ]ustzcel E

Not

. L vtropuctooy.

This article examines the limitations, coniscious and uncénscious,
on'the reform of c'ontempc')rarymédes of assistance to the p”oor‘ in the
United States. My primary purpose is to delineate this nation’s under-
lying parad1gm of poor relief. I argue that the functional parameters

of poor relief in''the United States form a colierent world view which
I descrlbe as the statxc paradxgm = The basu: assumpuon of thls para—
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Y use “paradigm” to refer to a system of interrelated fiilndamental and cnucal assumpuons,
which are then used o' detive cértiin iheories and models of behavior. The word refers to critical
assumptions which have been asticulated and to ‘others which may be critical but unrecogrized.

As Johri Steinbruner notes; the. wordiretains a residual vagueness because-itis frequendy infeasible
" tolist exhavstively all the dssiimptions of a paradigm. This article argues thiat the static paradigm
glves rise to-a figmber of possiblé models, somie significantly different from others; ‘butall of
which share the limitatiorns and orientation of the fundamental working assumptionof the nature
of things from which. they derive: See' JoHN D. STEINBRUNER, THE CYBERNETIC THEORY OF
DEciston: New DIMENSIONS OF PoOLIticar Anavysis 11 n.7 (1974). Steinbruner drew his dcﬁm«
tions from the antifiindarhentilist-theoretical discourse: of Thamas: §-Kizhn! relatmg G e
derivation and ultimate rejection of major. theories in modersy science. See Triomas S. Kusi; THE
Corerireany. Revorurion (1959) (esp at 74) TaoMas S. Kuan; Tee STRUGE‘URE OF SCIEN’I‘II‘HI
REVOLU‘I‘KONS (1963) e :
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dlgm is that neither: the mores and atutudes of the recipients of aid,
nor the, soc1a1 and. economic systems which produced indigents are
subject to-fimdamental ‘or permanent change 5 From this’ paradigm I. -
derive theories to- explain: and describe the limitations of acceptable
reformulation of institutional systems of poor relief. These theories are
intended t6 be descriptive as well s ‘prescriptive. They facilitate an
understanding of the assumptions underlying this country’s approach
to public aid, as well as the practical limitations to the reformulation
of our country’s current approach to the servicing of its poor. It also
serves to point the way to possible reforms of that system.. :

I use Part I of this essay to place the nature of my. mqulry in
context. The bulk of Part II discusses the social context in which the.
problems of the poor exist. Part III sets out the parameters of the static
paradigm. The paradigm provides the (mostly unconscious) postulates
and critical assumptions which govern the fundamental ordering of
systerns of inistitutional poor relief ini the United States. Underlying our
conceptions of poor. relief are the notions. (in the. nature .of cultural
mores). that. current. social and. economic systems. are substannally
immutable and unchallengeable that income mequahty must be pre-
served and. that the basic condmons giving rise to the need:to aid some
members of soc1ety are not subJect to successful mampulauon. To give
the paradlgrn some hlstoncal context, I brxeﬂy examine two archetypal
static systems—Canon Law poor relief and thé Elizabethan Poor Law.
From the paradigni and archetypes, I briefly describe a general theory
of: poor relief in the United States.* This: theory provides the basis for
the derivation, i’ Part IV, of the: system:'of specific rules: hmmng the .
range of conceivable models for reformmg institutional poor rehef
within the conceptual universe of the static parachgm iy 2

«In:Part 'V, Titest the expianatory potentlal of the: theory by exam-
mmg two contemporary “issues.” ‘First, T examine the basis of the

“common wisdom” that welfare, both.general assistance and public
assistance, doesn t work Poor rehef systems don twork because of the

.2 See mfm Pa.rt III.A Cntzml Assumptmzs The Statzc Pamdzgm : S R
4 Explmnmg The principal regularities. in: current institutional approaches 1o thc rehef and

mmntcnance of ihe poor’is outside the: scope:of this article: Lundertake: that-analysis:in Larry
Cati Backer; Medieval Poor Lazi in Twentieth Century America: Towards-a General Theory of Modern
American Poor. Relief, % Casg:W..Res: L. Rev.. (forthcoming; Spring 1 o

5The term. “general dssistince;” as used in this article, means public’ programs, ﬁnanced from
state: or local: funds; which furnish financial assistance or assistance in kind to needy farnilies or'
individuals. primarily; ‘though. not necessarily; in- their- homes:: This definition is similar to that -
which has been used by the U.S. Department of Human Scrwcr:s, axid consises peranly of money
payments; assisance o kind: provided directly.to. recipients, vendor payments for medical or
remedial care, or vendor payments for other goods and services. OFFICE OF FANMITY ASSISTANCE,.
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existence of a fundamental: disjuniction between the stated ‘goals of -
poor. relief: systems. and: the.capabilities of any such system imple-
mented: in the United States. In: simple: terms, this.is saying nothing -
more: than: that program. goals.and:-‘program.functions conflict.- This

conflict implicates a core disjunction—program goals are derived from - - - '

a way of conceptualizing the role of the poor and of poor relief which
is-alien to-the-conceptualizations that-produce the programs currently
in:place; the recently restated purposes of poor relief derive from the -
stirrings: of a dynamic paradigm fundamentally incompatible with the
static: orientation of modern poor relief systems.® Second; I offer-a
preliminary analysis of the recently proposéd (but not enacted) “over:
haul” of the. California - federal/state poor law system in:light of the
paradigm.” The California proposals repeat in large measure recently
enacted ‘or proposed: “reforms” in. New Jersey, Wisconsin-and other
states.® These reforms demonstrate the power of the theory to predict

U.S. Der'T oF HeaLTs, EpUC., AND WELFARE, Grmmcrzmsncs OF GENERAL Assrsa-;mcx IN THE
Unrrep States 5 (1978).

: 6.J’thhcn.xgh a.detiled: study. of the static: oriéntation of federal public assistance programs is
beyond the scope of this article,  note that this fundaméntal disjuniction affects federal categorical
relief. systems such 257Aid: to Families with Dependént Children ("AFDCT); Sodial Security Act;
ch. 531; §§ 4012406, 49-5tat.. 620; 627-28 (1985). (currentversion at 42 U.5.C. §§601-662 (1988
& Supp. IL 1990)). AFDIC. provides: cash assistarice. to. Ustially férmale Hieaded households; anid: is
the program usually perceived by the. public as “welfave.” AFDC; originaily styled Aid to Depend-
ent. Children: {"ADC?); began. as a’ limited: federal response: tol the: mablhty of ‘'state “and: focal.
welfare: systems to cope; with, the-économic! pmb!cms of: the Gréat Depress:cn The- program :
consisted of grants—xn -aid to state’ and Tocally Tun’ wellare pmg*tams ‘While- participating states. -
were pcrmmcd io 'set chgﬂ:nhty and beneﬁt levcls, the grants in: aid were’ condmoncd am cornpli-
ance with a; numbcr of cconcimons, the more unportant of! thcm being, ‘that (3 aid be lirpited to:
thé catcgones of people to; whiok thie; grants were-irtended to be' dlrected (i} the) prog,rams be:
availahle i in: all: pohacal subdmsxons, (i) a:uniform hearing:; process.be estabhshed (i) benefits: '
be pa.id in cash and: (v). chgxb:hty be: uniform: For a discussion: o AFDC in: historical context;
see; &g, Jool F. Handler; The Transformation: of Aid to Families with: .Dependmt Children: TheFamzly
Support Act in Historical Context;16- N Y U Rev: L. & Soc; CHANGE 457, 47988 (1987-88} Robert
Burns, Rawls:and. the, Principles of Welfitre Law, 83 Nw. U L Reviz184,:219-87(1989): For-an.
overview of the United States? wcifarc systcm, see SARA LEVITAN PROGRAMS N Am OF THE e PooR
FOR THE 1980"s. (4th. ed. 1980} : L

7 See Proposed Law: The Govermncnt ACCOUII‘;B.blh{Y and Taxpaycr Protecuor: Act of 1992
Cahforma state, initiative. nieastite. submitted for voter. approval:on Noveniber: 3; 1992:as: Propo-.
sition.165. Proposidon. 165. was: disapproved. by California. voters. anid. has_ not Become: Jaw, 5
Virginia Ellis & Paul Jacobs,, Tax-the-Rich’ Plan Put Hex on. Welfare Cutbacks; LA Tn\n?s Nov 5
1992, at AB; infra Part V, Applying the Model to Determine the Limits: of Change:

...} For-the New Jersey. legislation, see N.J: STAT. ANN. §§ 44:10-19 10.-33 (West Supp 1993) see
also Louis D. Greenwald, Legislative Surveys: New Jersey Assembly Bill: No, 4700:4705—The Famaly:
Develppment Initiative, a Package of Bills That. Seek to. Make Families. Self-Sufficient;: lo-Provide for.
Educational Training;. to.Create, Individual Respmwbzlzty, and -to: Encourage Empowe’rmem ‘and.
Self-Commitment, 16 Seron. Harr Lecis. J. 833 (1992); Les:Payne, At $64 That Baby's a Steal,.
NEwsbay (Nassaw &: Suffolk £d.); Jan:: 26, 1992; at 30; infra Part VB Exammmg the Lzmzis of
Siatic Systems the Example of Caly’omm Pmposztwn 165;
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the. form ‘which the political debate about “bettering” the poor relief
system will takein- the United States. Part VI presents-a summary in
the.form:of a. commentary,.exploring the: *value” of static poor relief
systems and the extent to which the static paradigm giving rise to'such
systems is embedded in the social;, economic and cultural ' mores of th1s
I Would also call attention: to -an addmonal theme runnmg :
through this-essay—-that the hortatory ‘provisions: of ‘many modern
versions of poor relief amount to little more than sophisticated means
by which legislators.comply with: the wishes'of an electorate desperate -

to-be told what it wants to:hear. The result: modern: legislation speaks
the language of self- sufﬁmency, but modern approaches to poor relief;.
as:well-asour fundamental conceptions of poverty and ] poor law, con-
tinue to:speak the "ancient language ‘of mairténance, ‘of allewatmg
short term poverty by feeding the hungry and clothing the naked. Our
poor re_hef systems thus appear to strive for a dynamism that belies

- Fora discussion of the:Wisconsin' efforts, see. The Parental-and Family Résponsibility Initia-
uvc, Wis. STaT Ay § 4919 (West: Suppi1992); an expermlcntal program:ithat” his been
implemented in several Wisconsin coumties: The major provisions of thateffort inciude a require:
ment thit téenage parentslive with their:parents or guardians and ‘that the bénefit levels of new
residents'will fiot be greatér thanthe benefits paid in the state of pricr residence; Al populzr préss
account of:the Wisconsin proposal is contined in: funzaw, - Oneida and Rock' Counties' Added: to
Bridefare Pragram, UPL, Sept-111;1992 (BC Cycle, Regional: News),: atazlable i LEXIS, Nexis
Library, UPI file,and discussed: mfm in PartV B Exammmg the Lzmets of Stcmc Systems, JkeExample
of Cahfmm Proposztzon I65.: S

.. For-aidiscussion: of the Maryiand cfforns see Carolyn Coivm Secrctary of the Maxyland-
Departmcnt of Humaix Résouréesy Latter to:the Editor: Maryland's Responsible Welfers Plar; WasiL
Posr;Aug.-9,.1902; at:C8: The' “Primary: Preventiori: Ind tiative™ imposes:a-series of behavior
modification requirements on welfare recipients: Under that:proposal; AFDC benefits woitld be'
reduced by 30%; most of which could be “earned back” by perforrmng certain tasksin the manner’
spec:ficd by the:stiter paymg Lhe rcnt on nme ta.kmg ong’s: chﬂdren for prcscnbed medmal
Family: Aid: and Not:Hurt Chz[dnm? GANNETT NEWS SERV., Jan. 16,1992, cmm!able ny LEXIS,
Nexis Library, Gannett News. Service File. This program: has'been criticized by Maryland legisld-
tors. See Retha Hill, Md. Legislators Question Welfare Ouverhaul Plan: Commitices Raise Doubts About
Whether Goal -is- Changing Behavior.or Saving Money, Wasn: Post; Jan. 26, 199%; at B8; see also
Part V.B, Eixamining. the: Limits- of Static.Syslems;  the. Example: of Culifornia: Proposition, 165. The
federal govermmént granted: Maryland 2 waiver from: federal vequirements for the implémenta
tion of the program o July-1,:-1992; Sée Fern Shen, Md.: mlfare Checks ngd lo Behamo-r Pumtwe
Program is Approved by: U.8:;:Wase. PosT; Jaly 21992, at' DI W

The Florida legistature: also-is considering the Humar Support System Act of 1998 (c]ca.rly
statutory'name: inflatio i continities unabated! ). It piirports to transférm the state’s'social services
delivery:system. The! plan: institutes' twos pilot programs in fural and urban dreas. These' consist
primarily of reducing:AFDC benchits across the board; hmmng AFDC beniehils o 24 fionihs, "
requiring participation in community work: programs, mposmg school'atténdance requlrcmcnts
on children:of AFDC recipients and: limitinig AEDC benefiti mcreases for cl‘uldrcn born o AFDC
recipients. See FL. HB. 1023, Reg. Sess. (1993) : '
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their: ongms and purposes. Advertising systems of poor ‘relief as “new” _
and “improved,” especially to the poor, does a disservice to'the recipi-
ents of aid, whose expectations are raised and then dashed,® and to

taxpayers whose assessment of the efficacy of the systems becomes quite

negative, and who wind up blaming the poor for the failure of such'"
systems to hve up to their bllhng 10 o

-7~ 'While my Iarger ambition is to present a theory that both expiams'
the principal coniventions which inform clirrent approaches to: the

relief and maintenance of the poor mcludmg legal and posmve Te-

sponses ‘and to xdentlfy p0551b1e means of changmg these norms, I do.
not champlon any specific program of “reform.” The 1mphcat10ns of
my exploration of this country s notions about poverty, the poor and

the ¢onstruction of programs in ‘relief thereof, explored in Part V of

this essay, are both' clear and capable of cutting in opposite direc-
tons—it is as easy to conclude that there is no welfare problem as it is

to ‘determine that the’ entire-socio-economic system of “the United

States needs drastic overhaul in order to preserve the d1gn1ty of, and

opportumtzes for, the poor. _The 1mphcat10ns of Part V. suggest options .
and characterizations f the problem in need: of solutiori: which can be

given content only by the values of the decision makers. As such; the.
problem and the “solution” remain substantially pohtlcal a': d beyond . -
the' scope.. of . this. essay.: Understandmg welfare. today is:much’ like "

walkmg 1nto a dark TOOM" ﬁlled Wlth ﬁxrm_ture of various’ descrlpuon, '

¢ See,: e.g., Stephen Buckley, D.C. Merchants L’bszﬁg Patience With Panhanidlers; Wass. PosT;:
Mar’ 10, 1990, at BI (quoting a homéless mari'as éxpressinig anger “when people say, you're big;
you're healthy, go. getd Jjob. ' Why don” t they say; ‘Son, youw want to work? I kitow whire you:can'
get ajob, even ifiCs mowing lawns or digging ditches or Bxing ¢irs."), Buk ses Dwight Hobbes,
Dowom;. Out and: Ouverinduliged:: “The Caise Agamst Helping Guiys Like M, Wass. Post, Feb. 14,1995,
at; €1 {former Homeless pcrson a.rgumg there: exlst enough social services: LN someone truiy
ungjobcouidobtamonc) RN Sy ey : A
16 See TrEonORE-R: MaRMOR T AL} Acmrex's MISUNDERSTDOD WELFARE STATE- Pmsrsr—-'_:
VT MYTHS, ENDURING: REALITIES. 1-2,. 228-37. (1990) (“Even. former supporters: of ‘activist:
government; efforts. to.combat: social: ills: publicly announced: their. disoxay at ‘the: failure of s6°.
many of the government programs they once cherished,’ and their frustration that‘the social .
problems that fliberal programs of the 1960s] were supposed to solve remain. ™ Jd:-at L gitoting
in part, Robert. Walters, Liberals Disillusioned- With' Government; 7 NaT'x J: 815 (1975)).. :
A Thus, over;the course of the last thirty or-so years, academic and political debate dgain has
centered-on the traditional questions regarding implementation problems with respect to-the:
relief of the poor-but have largely avoided looking: closely at-the underlying: motivatons or
impératives: of the'syitems’ of relief: whose: provisions-are: defended.-or-sought: to- be: miodified:
There.are, however; significant exceptions to this last statemeénit. See ROBERT NOZIOK, ANARCHY,
STATE, AND UTopra. 167-74, 26568 (1974) (discussing propér distribation of wealth'and income;:
arguing economic assets should be left in whatever hands they reach through freé and:fair:
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purpose is:to-illuminate the room.:: Perhaps, thus ﬂlummated we' can’
more mtelhgently continue-our: argumems R

II THE PROBLEM N CONTEXT

Durmg penods of economic 1nstab1hty when people belongmg to
the better-off classes begin to notice the increasing number of beggars .
on the street, or hear Teports. of swellmg “welfare” rolls, or the intrac-
tablhty of the * poor it becomes fashmnable to discover, once agam
the existenice of a “welfare” crisis, and demand that somebody, any-.
body, do somethmg about the probiem "12 Prior attempts to “solve”
the problem are duufully analyzed and found to be'wholly or partlally
madequate to the task On this. bams, generatmn after generanon of

mdmdual u-ansacuons and on t}us basxs, re‘;ectmg chstnbunve basm of welfire on: grounds that
such rcqmres (baci) coercive iransfer); RICHARD A. Pogner; EcmmMm Awaryses oF Law 436-38
(Fded. 1986) (disciissing apptoach of, Johu Raw!s from economic perspr:ct.we) CHARLES FRikD,
RIGHT AND WrONG 120-247(1978) (rejecting notzon ‘6f distribirtive ' basis for welfare 61y’ basis of
- his conclision Aeed: cannat be' ‘adequately. compartmemalxzed ‘and:contained);, Jormr Rawrs; A -
THEORY. OFJUSTICE (1971); (artcmpnng exposition of unified, theory of justice; arguing. distribu-
fion of i income and wealth is  just if’ there is rio altcrnauve distribution that would make worst off
people in‘sociéty better off); Bums, ‘stifra note’ B,at 187m88 2B5-71" (discussinig’ application’ of.
social philosophy.of John' Rawls! A THrory. 6% JUSTICE to Amiericar: social welfare’ policy and.
a.rgumg fthe; kind. of Kantian liberal constructve :theory: Rawls. proposes: fails:to. express our,
consn:{crcd Judgments in soc:al welfa.rc pohcy and law or to. extr,nd our consxdercd _;udgemcms
ina mcanmgﬁxl way, of to provi penor determinate alternative. *Y; Frank I.
Michelmatt, In' Pursuit of Coristitutional Welfare Rights: One’s Visw of Rauwls® Thiory.of Jiisiice, 121"
U. Pa. L. Rev. 062, 1015219 (1973) (exploring rciauonshxp between constitutional adjudication
of welfare Tights and Rawls™ A THEORY oF TU§Tick and arguing Rawls theory provides jlidges.
engaged: in' constitutional adjudxcauon with' exhaustive:and coherentiset of principles of justice
in:harmony with poputar will anid understanding); Thomas G Gréy; Property and Need: The Welfare:
State-and Theiries of Distributive fustice; 28 Stan. L. Rev. 877, 8972901 (1976} (arguing for middle.
ground, which:permits’ redistribution: of sufficient resources to- guarantee basic material needs;
in- debate between ‘egalitarians and. libértarians: on-issue of coerced: income: redistribution);
Martha Minow; Forming Underneath Everything that Grows:” Toward a Flistory of Familj Lew, 1985
Wis. L. Rev. 819 (1985) (discussing manner in which rules about roles and:duties between: men;
womens and: children. conceptually underlie rules: about: welfare-and: gévernance :of: state by
examining experience of women and social experierice as meanis of understanding-fariily kaw).:
For a chscussmn of raditionat a.nalyms in the contexi ofthe stauc paradxgm, sec Backc:r, Supm
note. 4, atnn: 21-28.. :

2 \Tewspapers magazmcs and other popular _]ournals have becn fulI of scemmgly enti!ess :
barrages of aiticles describing thie problem and; sometimes; evett discussing proposed “solutions.”
See, e.g.,.George Skelton, Wilson:-Says Welfare System is: Chasing: Jobs- Out - of State; Government:
Governor Sees the Issue-as @ Choice Betuien: @ Heolthy Business Climate and an Overly Generous Relief
Program. that Keeps Forcing Higher Taxes, in LA TrvEs, Jan. 14;:190%; ar A3; Pauk Taylor, Carrofs
and Sticks. of Welfare Reform:: Author-of Landmark Federal Bill: Hears Why. States Are Going: Their
Ouwn Way, Wasit, Post, Feb: 4 1992;:at A13; James W. Michaels,* Ok Our Achmg Angst, Forees,
Sept. 14,.1892; at- 47; Hobbes, sufra note’ 9; Gertrude’ Hzmme!iéxb A De—Momlzzed Somty?
Forazs; Sept 14,1992 at.120, g -
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creative elécted: or appointed public official,® legal academic and so-

cial: scientist,'* idealogue or demagogue bravely. put forward yet an-
other series of “innovative” solutions to-the “problem.”? This process,
simildr in many ways to the type of progress made by those who ride
statioriary bicycles, has dogged Western socxety since at least the Late
Antique period.'® -

- Who are “they,” or these people or the poor who so vex
g'énerauons of social tinkerers? Slmpiy stated, they are those whom
people who write-about: them label as:“poor;” they can be whomever
oné wishes them to bé. Not surprlsmgly, then definitions tend to vary
with the society'” and the times.'® The starting reference point in the

13 See, &g TASK chcx ON. Povnmy AND Wm.rm STATE OF \!Y Exa(: Crm*vmm A \IEW
SocTAL: Com'mm' RE,THINmG THE NATURE: AND Pamposn: oF PuBLIC AssisTANCE 814 (1986}
Low.INCOME OPPORTUNITY. WoRKING, GROUR, DomesTic Porv. CovwerL, Ur FroM DEPENDENCY:
A NEw ].\ATI()\'AL PUBLIC-ASSISTANCE STRATEGY 51-—38 {1986)- (Reporl. to: President): Much-of
the musings of officials charged with theé discovery of. riew and improved methods'of dealing with -
the poor.limit themselvés to.a description of the personal failings of the: poon See Taylor; supra
note:12 {quoting New Jersey: Governor:Florio stating goal of efforts is to “Wwean; people off welfa,rc,
and:the way to:do: that is:to force ther: to be: resporsible. for their actions.”): - i

- M The list of articles and-books,on the subject of the poverty problém-and schcmcs o eirecz
iis solations approachcs mfimty Sonie-of the more influential inclitde GEORGE GILDER; MEN. AND
MARRIAGE: :(1992); (expamded and updateci version: of SEXUAL: STHCIDE (1873))i KAwRENCE: M.
MeaD; . BEYOND . ENTITLEMENT: FHE. SOCIAL; OBI.IGATI()I\S OF CYerzENSHIP: (1986) 3 WiLLram. o
Witson;: THE-TRULY, DiSADVANTA GED: THE INNER CITY; THE UNDERCLASS, AND: PUBLIC POLICY -
(1987); CrarLEs MURRAY, LOSING: GROUND:” AMERICAN S0CIAL. Poricy;;1950-1980::(1984);
Frances B Pves-& RicrARD A . CLOWARD, - REGULATING THE PoOR: ~TriE FUNCTIONS: 0¥ PUBLIC
Wetrare (1971); Mlchelman, supra: riote: 11 Charles Reich; The: New: Property, 73 Yars LJ: 938
(1964); sée also the nuierous arudcs and books clsewherc c1ted in‘this'article. OF course; not all
important works i this’feld accept the thesis that the current’ systeras of msiiritenance sare in -
need:of fundamental repair or modificaion: Se; £.g., “MARMOR: ETAL;: supra note 10 au 19—21 '
TAsE FORCE on PovERTY AND WELFARE} $upra notw 13, at 38-31. e '

-+ ¥ ¥or descriptions of the crooked path. the United States has followed in: thc area of poar
relief, see, & 4R LUBOVE,: THE. STRUGGLE FOR; SOCIAL: SECURITY - 190021935 (1968); Piven &
CLOWARD;: supranote 14;at 180-98, 248-82; SaMuE. MeNciER, Poor Law T¢ POVERTY PROGRAM:
Economic. SECursTY POLICY 1N BRITAIN AND THE UNITED STATES 279-309 (1967) jAMEs T.
PATTERSON, AMERICA’S STRUGGLE AGAINST PoveRTy 1900-1985 (2d ed: 1986).:

. 18 This is reflected. in:the development. of Catholic poor relicf under. the Ca.non Law, d.xs— )
cussed. infra in. Part ILB, Paradigm Archetypes. The modern history of western poor relief lkely
begins. in the.Fourth Century, with: the. system. of poor relief implemented by: Ambrose; ther
Bishop of Milan, and memorialized. in Ambrose’s De Officits, reprinted in 16 PATROLGGIAE. CURSUS |
COMPLETUS; - AMBEROSE OPERA- (Series Latina,- J.P. Migne ed.) (Paris: 18441855} 5s¢ BRIAN
Trerney, Mepreval. Poor Law: A Serci of CANONIGAL THEORY AND. ITS APPLICATION. IN
ENGLAND B6-67 (1959). : :

7 Thus, to ake an extreme example, the notion of poverty in Haitl is probably substa.ntlally
different from the general sense of what constitutes poverty in the United States. “[Ploverty—
grim, degrading. and incluctable—is not remarkable in India: For few, the fate-is othérwise. But -
in the United States, the, survival of povcrty ig rcmarkable ” jo:»m K GALBRAITH TH:E: AFFLLENT'
Socrery 254 (3d ed. 1976). : : il

18 Thus, the people who Americans today tcnd 10 1abcl as' poor may lwc An-ways everx beyond
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Umtec'{ States ‘has tended to’ be income- quallﬁcanons, the: so—ca.lled"
“poverty-line.”? Of course; everrin:the-United States; the definitionof.
poverty xmght weH vary dependmg on: the polmcal agenda of the -
deﬁner 20y Lk

the reach of the working classes of a century ago. Ses, &.g., MIGEAEL HARRINGTON; THE OTHER
AMERTEA: POVERTY IN THE UNITED STATES 122 (9nd ‘6d. 1969 Michaels, supie tiate 12 [deétcrib-
ing-difference in reladve natare of affluence over last 60: -years, -“Unless. they blow their money )
and: energy on booze or drugs, the American poor Have more physical comforts today tha.n the
average American did when Forbés first appéared 75 ycars ag'o "Y; see infra note 24. :

w19 Sed Vg US: DEP'T OF HEALTE EDUC AND WELFARE, THE MEASURE OF POVERTY (1976)
{detailed history of genesis of poverty line as measure of poverty). Poverty is measured in the
United States in relatiohi to the indoime iecessiry to provide an adequate diet Poor people are .
defined as people with cash income léss than: three. times: the ¢ost of an adequate- diet; adjusted .
for:inflation -and: forva' number-of family characteristics such as family size; urbati “or rural
residence; ¢te The cost of an adequate diet was based on: an economy-food plan developed by’
the: United- States: Department ofiAgriculture: in-1961: - See Moltie Orshansky, - How: Poverty -is
Méasursd; 92 Monrary Lag: Rev: 87-41:{Fe¢b: 19069)yMottie Orshavisky;: Counting the Poor: Anothér -
Look at.the Foverty Profile, 28 Soc: Sec. Bur: 3:(1963); of: MENCHER; supra riote 15; at 365-66;
Murray, supranote. 14, at 5712, The assumpiions on which this measute of poverty is baseds
that families spending the’amountnecessary: to: maintain the: economy food plan can provide
nutritionally adequate: diets, and that poor’ people spend; about one thivd of their incofe on
food—have beeniquestoned. Seg, e.g:Davip R: RIEMER, THE PRISONERS 0F WELFARE: LIBERATING
AMERTCA’S Poor FroM UNEMPEOYMENT AND Low-WAGES 1'7-18/(¢1988): Task FORGE o POVERTY
AND WELFARE] supranote 18,2t 16-17-(arguing poverty line messure uniderstatss cost of poveriy};
Low-INCOME" OPPoRmrrY WoRRING GROUP supm note:13; ar8-9 (axgmng povcrty lme over-
states. nuniber of poor)... . . ; dnid LT

: M Conservative criticd believé that Lhc ‘povcrty lme approach o ineasuring povcrty preseis.

& falsc plcture of poverty inAmerica by overdstimating peoplein need: See Low INCOME OPPOR-
TuRTTY. WORKING' GROUP, suprd: siote: 135 at: 8-9: This tvereitimatior of the-éxtent of poverty
vecurs because the measure of poverty, as ddfusied; inclides cash ineomie but not in-kind transfers
siich a5 food stamps ormedical care. See Aletha: € Huston| Children in Poverty: Developmiental and
Policy Issues, in CHILDREN IN POVERTY: Ciiip DEVELOPMENT AND PUBLIG Poricy 1, 7-8 (Aletha
C..Huston, ed., 1991). The poverty line approach fails 1o pick up what conservatives consider to
be. the income igenerated: by the huge: underground: economy:: See-STANLEY L. FRIEDLANDER,
UNEMPLOYMENT IN THE URBAN CORE: AN ANALYSIS OF THIRTY CrTrEs WiTH POLICY RECOMMEN-
DATIONS 186~89 (1972). The poverty line approach also fails to pick up differences in cost of
living and quality of life betwéen regions. See Murray, supra note 14; at 37 0247

- Liberal critics-argue that.the poverty line, even as. adjusted, underestimates the severity of
poverty- because it does not-indicate the varfations in: family income’ beiow: the: poverty line.
Instead, the better measure: of poverty and. its extent would:focus on the poverly gap, the: dollar
amourit by which the incomes-of the:poot. fall below the: poverty level. See Huston; supra at 1;:7;
generally'Sheldon M Danziger et al.,:Antipoverty: Policy: Effects onthe Poor and the Noripoor: in
FronriNg PoverTY: WHAT WORES AND WHAT DOESN'T 5077 (Sheldon H: Danzxger & Diniel H.
Weinberg eds., 1986},

» . QOther critics reject the’ poverty line concept because it atempts (aibext crudeiy) on]y a
measurement-of absolute poverty. However, because of the general wealth of America, relative,
poverty and- not absolute poverty ought to' be' the yardstick: against which programs in- sfieviation
of the plight of the poor ought to. be measured. For these crities, the touchstone is decency, not
absolute deprivation. Those whose incorae falls far behind that of the ¢ommumity “cannot havé

what the larger community regards as the minimur neceéssary-for decency; they carmot wholly
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- Whatis. the “problem” that so captivates the i 1magmauon of people
m the United States? The description of the problem:is simple enough
‘to:state—in-its broadest conception itis that certain people live under
conditions that are deemed unacceptable? because they are unable or

“unwilliig:- toprovide: for ‘their own- material needs or those of: their

families:2 In other words, certain ‘people in our:society live in Ways;
and do without things; that others with more resources and inflitence -
in" society believe they should not.- Of course; there has been little
agreement among scholars or those who determine policy respecting
exactly what bundle of thmgs the * poor ’ need and. in what combma—
HOD 23 . . . . : e

escape, therefore, the Judgment of Lhe largcr commumty that rhcy are mdcccm See GALBRAITH
sipranow 17,2 24546,

- 2L This detetmination is at léast made by those who, belicve they Have the authority or wioral
backlng to. make sucl judgements. for society, In-a-pluralistic. society like ours,: the questiont of
who has the- nght to dewrmme what is unacccptablc, itself, is subject to lively debate. Contrast '
CHARLOTTE Towrs, HELpmG! ‘ClARLOTTE TOWLE ON S6CIAL WORK AND SOCIAL CASEWDRK
(Helen Hi Perlman ed:;: 1969) (social'workers cught to have disérétion to make deterninations
of need and best strategies. for aiding the-poor); HErsERT, Brsno, Tae PHILOSOPHY: OF SOCIAL
Worg (1952) wzth EenwETH C. Davis, DISCRETIONARY j‘US’E’ICE A PrrromaNary INQUIRY (1969)
(a.rgumg for legally based, detailed routinized systcm of a:d to the poor, ‘with ultimate discretion
Jeft fo legislature or regulatoryarm’of govemmcnt} “How: groups obtain the power to'determine
worthiness for poor relief is beyond: the scope of thisarticle. Coritrast Willian Hi Simon; Legality,
Bureaucracy, and Class in the Welfare Sysiemi; 92 Yare L], 1198 (1983} with Joel F. Handler,
Diseretion iw Social Welfare: The Urignsy Position inthe Rule of Laiy, 99 YATE L] 1270 (1988) and
Anthoriy: V. Alfiert; The Antimonies: afPothy Law and a: Theary afDmlectzcEmpawmnmt, 15 NYU '
Rev. L. & Soc: CHaNGE 659 (1987--88).:. :

+-. 22 Why. these péople live: inr this unacceptabie state is ancther story: Cmnpm'e Tasy FORCE ON
POVERTY AND WELEARE, ‘Supra tiote 13 at:17-28 (poverty and ciepcndance cxplaitied as function
of overall econiomic condmons, and deficiéncies in education rid skills of the poor)-andKathryn
M. Neckerman' et al;; Family' Struture;: Black: Unemployment, and Americari Social Policy, in TrE
PorrTIcs OF SOGIAL POLIcy v THE UNITED STATES 397, 41619 (Marg'd.ret Weir, etal. eds:;:1988) '
(labor: policy. must be: substantially reoriented to solve poverty problerms of poor (and éspecially
African-American poor) households): with MURRAY, supranote 14; at 14781 (poverty and depen:
dance of able-bodied is: largely furiction of maintenance programs consttuting welfare: i United
States}. Additionally; there-is same-evidence that:some. people-accept the “lifestyle™ of poverty
deliberately~by. refusing’ to. acquire: or: retain. employment: See;. e.gv,. In-re Billic: Boggs, 522
NY.S5.2d 407,412 (NY. Sup. Ct.);ovev'd subinem., Boggs v. New York City Health: & Hosp. Corps;
523 N.YS.2d: 7L (NY. Sup. Ctul987), appeal dismissed.as moot, 525 N.Y.S.2d 796 (1988). (releasing
homeless person from involuntary confinement as mentallyill under: New Yotk program on basis
of determination that fact she chose to live as. panha.ndler dzd not make her necessa.rﬂy mentally
‘= Among the problems is.the- need to determine whether socwty ought to'concern nselfw:th
the alleviation of dire poverty, that is, the prevention of starvation, or, instead, with the alleviation
of less extreme need as determined from. time to time; or yet again with the extremés of income
inequality giving rise:to these problems.: See MENCHER, supra note 15, at 36467, In:any ease, we _
find it difficult to allow the poor to make these.choices: for themselves. Thus, paternalistic
programs are created to help make decisions for the poor: Sege.g., Food Stamp Adt, Agricultare .
and Food. Act of 1985, ch., 641, Pub. L. No. 74-320, 49 Stat. 774, (current version-at: 7. U.5.C.
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-The notion of needs, however, can be broken'down into two major-
components The first is that the poor need “things” in order to sustain
themselves in a dignified and socially acceptable manner.? Food, shel-
tery clothing and at least:some form of medical care-.comprise the bulk -
of the physical * ‘things™ the poorare generally thought to need:® These
needsmust be met by some person orentity—the state, the charitable -

person or institution; family or friends-=when the needy have no place

else to turmn:Satisfaction of these needs provides immediate and direct
benefits to the recipients: (they do-not go-hungry or homeless) and
indirect and secondary benefits to the providers (they do not have to
witness death by starvation or deal with the lack of personal hygiene, -
viclations of conventional rnorahty, or criminal actmmes of the desper-
ately poor).® T :
“Obviously enough saUSfacuon of the percewed needs” 'of the
" poor in:this first sense:constitutes. the fundamental: goal of: any: system
- of ‘poor relief: Thus, the most stra1ghtforward goal of any kind of aid
to people i8'to prowde them with ‘the necessities of life, such as may
be defined from time to:time. In its simplest ‘manifestation, this prov1—
sion' requires: only that:the rec1p1ents actually need what-is’ given.
Satisfaction of this need, at'its most’ generous, can be’ unquestlomng
and openuended ¥’ Naturally enough, most; societies tend not to be at
thelr most generous for long perlods, 1f at all

§§ 2011-2030 {1988 &: Supp H 1990) 900 Stoms Cut From Food Siamp ngmm, TUI.SA WORI.D
Dec. 10, 1992, 4t A18. .

A Trshould be understood of course, that this soc:a]ly acceptable Ieve! isa consta.nﬂy moving
targct As:societyas a whole becomes more affluent, the milnimum decentlevel tises aswellsSee
Michals; supranote:12: (Comparison betweer: expectations ofipeople: in'years past arniditoday);
Epwix C. BANRELY, THE UNHEAVENLY. CITY REVISITED 127-47:(1974): (noting how, on compara—
tve: basis, things are:better;now; than'in past even for poorést segment-of society): :

¥ This type-of aid-constitiuies the bulk of traditional poor relief; and certainly that giverk from
the miedieval period thréugh the nineteenth century. See #nifra notes 148-79 and accompanying
text. States and: even:the federal. government cotitinue: to provide direct aid of this'sort today.
For instance; the federal government continues o provide food assistance by distributing surplus
food to the needy. SeeAgriculture and:-Food Act of 1935, supra note: 23;-Agricultute Actof 1949,
ch..792, 63°Stat~1051:{codified as amended-at 7-17.8:C. §§.1421 ¢t seqy (1988 & Supp: 11:1990);
Older Americans Act of 1965; Pub. L. No: 89—73 79 Stat, 219 {codlﬁcd as amended at 42 U S.C.
§§ 3001-3057. (19885 Supp: 11 1990})..

- % The‘attitades of donors were quxtc bluntly statcd ina recent artldc dcscmbmg a rcIauvcly
short encounter by a2 commuter in New York with the indigent:

. Penn Station is a:mecca of apparently homeless; deug-dealing ;- alcoholic, pickpock-

-eting; begging; stnking vagabonds. I spent much of the evening negotiating my - -
- waythrough rivers of urine, broken glass and human feces. All this in‘a'place where
commuters are not permitted to: smoke- 'ci‘gareztes-- These people st b(: e S
. -couraged te seek refuge in public shelters. i g
_]'oseph T. Poggi, Clean Up Penn Station; Newspay, Apt, 1{) }990 (’\{assau & Suffolie Ed.), at 53.
# Indiscriminate charity Hias been advodated sincé the time of the Early Church. See Trerivey,
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 The second “need” is more abstract—the need for the poor to be
economically selfreliant. Unlike the more concrete need for “things,”
satisfaction of the need for self-reliance may provide greater benefit to.
the: donor (the state) than to the recipient. Thus, the satdsfaction of
this' need provides the recipients with a variety of benefits; direct (the~
ability-to. provide: for their-own' needs) and-indirect (independence};:
but these:are not-quantitatively: different-from the benefits- derived-
from:-the:receipt of- life’s necessities: from - the state- or-some other
personor institution, without indulging in the drudgery of work.?® On:
the other hand, the giver receives significant direct benefits (reduction-.
of the future burden and expense of providing for the pauper), as well
as the indirect benefits associated with the provision of “things” to the
poor. As stich, the giver, usually the state; has perhaps a greater interest
in: meeung this second need than does: the recipient.®. SR
.The need to fostet selfreliant indigents has found: expressmn in
r_he soc1eta1 goal of eradicating poverty, or, stated more cynically, mak-
ing the' poor disappear. Historically, this need has been viewed in
dlfferent ways.®.In the United States, ‘this need is sald to be samsﬁed-.
by securing and- mamtammg a Job paying a sufficient amount to meet
thie worker’s minimum physical nneeds.® Once a job is a¢quired; s6 the

supm notc 16 at 55——60 (dlscussmg opcnhanded views of _}'ohn Chrysostom) But See mﬁ’a siotes
159-686. The closést modern: counterpart of these: anczent views is:the Swedish: system. of relief:
described. in. NorMan: FurNiss: & Trmorsy:; TILTON - THE, CASE ma THE Wm.mm-: STATE‘ Fm:wr'-
Sodrar S.‘ECU"RITY 10 .80CIAL EQUALTEY, 122-52: (1977) L < : :
3 Thls mightbe, espcc:a.lly true; where thelevel of. givinig approachcs what would be ava.tlable:.
if the recipicnts held a Job ‘fot which the rec1plcnt was qua.hﬁed Notg that the, incentive to prefer: -
one to the other shifts as the Tevel of Yelative benefits shifts and; as the mtangxbie costs.of benefit:
acquisition. change. Thus, for-example; as the humxlxauom levcl inereases in connection with the
provision of aid from the state, the cost of recewmg aid versus getung a Job increases; and the:’
recipient is more likely to: prefcr one, (the job). to the other (the huxmhauor:) Th:s, apparently,.
is thie; theory employed by som¢ county agencies charged with dispensing gcneral assistance. See;:
eg., Joel F. Handler, The, Transformation: of Aid to Families with Dependent ‘Children: The Family .
Support. At in Historical Condext;. 16 NY.U. Rev. L..& Soc. Cuancr 457, 524-33. (1987-88)
{describing practices.in Los Angeles County, California).. Unfortanately;: analyses like ‘this may,
not matter; where there are no jobs available, whatever: the: cost: of alternative: forms of bcnefiL
provision. Seg, e.g., REIMER,. supranote 19, at. 43-56.. . .
: 2 'The state will always be better of fif it can, substxtute wagcs from Lhc prwate scctor for rehef -
" Indeed, the wealth available to the state (for other pu.rposes) increases as.the amount of {mxable)_
income earned by citizens. increases. As.such,-the state’s irterest in:climinating the need to.
support the poor through. creation of employment. might well be.greater than the need of the:
poorto support themselves; at least as jong as the institutional benefits available to the poor-are
comparable 1o those obtainable from private sector wages. Seg, e, Murray; supfm note, 14, at.
154-~77, For a conwary view, see, .8, MARMOR, ET AL., .mpm note 10, at 104——24 :
30 See infra Part BB, Paradigm Archetypes... .. ;
) 31 This abstract need, however, might notbe attamabic by all Ccrtamly, the ab]c bodmc} Imght__
find a job. and, dlsappear into the ranks. of the working and seli' sufficient popuiauon On: the:




1008 BOSTON COLLEGE LAW REVIEW =~ - [Vol. 34:907

theory goes; the recipient becomes selfreliant (she receives the things
she needs from someone other than thestate), happy, and is no longer
dependerit: on:special- aid- from either government or her better-off -
neighbors in order to survive. In-effect, the indigentis converted into
a-productiverand “tax-paying memberof society, welcomed ‘into the
ranks of(at least) the working class: Unfortunately, there may not be
a positive correlation between employment and indigent selfreliance.®?

‘Similarly, there does not exist universal consensus supporting the-
notion that there is'a strong: positive: correlation between: physical
maintenance of the poor by the state and economic independernce.3
This lack: of: a- perceived: correlation has-given-birth to-an extensive
hterature 'on'the problems of state. chanty and dependence3::

- 'The notion of selfsufficiency gives rise to categorical chstmctlons
between otherwise equally destitute ‘people~—one which'is based pri-
manly on: the employablhty of the rec1p1ent 35 Those who are’ percewed

oLher ha.nd r.he old the su:k the mcapacnated rmght have a ha.rder tme of it, Asa consequcnce,
these people might be deemed tot t6 have this neéed: Furthier, the satisfaétion of this fieed
becomes more complex when people cannot attain self- sullicieniey, thatis; provide for thieir needs
at a level deemed mzmmally sausfacwry by'society; even a.ftcr thc prousmn of fulk-tinie cmploy-_
ment.

32 For instance JOb income may be insufficient to provide for family needs See, LY. RGBERT
HAVEMAN, STARTING EVEN: AN EQuAL OPPORTUNITY PROGRAM TO CoMEBAT THE NaTion's New
PovERTY165-68 (1988); CHRISTOPHER JENCES, RETHINRING SO CIAE POLICY: RAtE: POVERTY, AND -
THE UNDERCEASS 235-35 (1992); Trwiiy’ Garfinkely Toward an Effective Fricome: Sipport S_ystem .
Mrcrarr’ C: BARTH ET AL:,; TOWARD AN ERFECTIVE INGOME SUPPORT  SYSTEM! PROBLEMS; ProOS:
PECTS; AND CHOICES 151, 188-56 ( 1974) ‘BARRY: BI.UESTONE & BEMNETT HARRISON, THE GREAT
AMeRICAN JOB MAGHINE: THE PROLIFIRATION OF LOW WAGE EMPLOYMENT 18 THE UIS ESbroay
(1986) (study prepared for Joint Econioraic Committee; on’ ﬁle wﬂ:h authar) TASK FORCE ON°
POVERTY AN WELFARE; supird note 13, af 64-65." : : : : :

35 Ses; ¢.g., MEAD, supra tiote 14, at 69-90; CHARL £ MURRAY, IN PURSUIT OF HAPPINESS AND-
GooD GOVERNMENT 267-73 (1988). But see MARMOR ET AL., supra note 10, at 10424 -

« ¥ See e g2, Low INCOME OPFORTUNITY WORKING GROUE, 5t note'13, a6 7487; Task FORCE
ON POVERTY-AND WELFARE, supra tfiote 18; GEORGE GILUER, WEALTE AND POVERTY 114-97 (1981);
Narmaw: Grazer, THE Emvits oF Sociat Poricy 117, 140-55-(1988); MuRRAY; LosiNG ‘GROUND,
sigpra note 14, at'145-91; GrBERT Y. 'STEINER; SOCTAL INSECURITYY Tre POLITICS OF WELFARE
112-31:(1966); Jamies 1. O"Heérn, Note, ‘Aid: o Families With: Dependent Childrsn arid: Emergency
Assistance: New- Jersey’s'Aid o Homeless Families; 13 SEToNn HALL Lecis: 1,181 (1990); and the
studies in Christopher Jencks, Is the American: Underclass’ Growing?; Tug UB.‘BAN UNDERCLASS 28,
36-39: (Christopher Jencks & Paik B! Petersén-eds.; 1991).-

©3% Ay g result, the state and society has; for miliennia, divided those in need into categomes,
and aid is' given on the basis of siich category classification: The brozgdest traditional categories
of poor were -the-‘deserving and unideserving poor. Fhemiodern equivalent ‘of these categories
are the unemployable and the employable poor.” See Thomas Rass, The Rhetoric of Poverty: Their
Immorality, Oter Helplessness, 79 Gro. LJ: 1499, 150208 (1991); WALTER I TraTTNER, FROM POOR '
Law TG WELFARE STATE: A FlisTORY OF SoCIAL WELFARE IN AMERICA 810 (3d ed.; 1984); Keiry
R. Bensinger, From Public Charily lo Social Justice: The Role qf the’ Court in Caiifornia’s General
Relief Program, 21" Loy, LA: L. Rev: 497, 502-03 (1988). Of ¢ourse; those incapable of providing
for their own ' needs are the excéption to ‘the broad scopé of this world view.- Employable’ poor
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to be unable to work are favored:* Those who are able-bodied but'do
notwork are generally disfavored.’” The strongly held belief underlying
this. categorization:is that, once the' target ‘population® is-convinced
that: the ‘acquisition and:retention of: a full-time job'is in''their best
intérests; poverty and, therefore, the problem of the poor (that'is, that
the-poor-exist at all) ; wﬁi dlsappear and: socaety will 1mprove” -all-'of its
citizens.®®: - : : i R Fe
Beside provxdmg for the needs of the poor;‘a govermnent st
also satisfy its need to control its population.** Although this goal has
been most congenially- discussed in. purely historical ‘terms; the per-
ceived need to link poorlaw and social order is not dead. In order to
preserve. a social order based on inequality .of income, wealth-and
Gpportunity; a government must provide the masses who populate the
marginal classes with something to keep them in their place. Keeping:
the indigent in their place.is important because the poor are useful to
have when extra:workers: are: needed; they: are. humanity’s way of
stocking up for events like warfare and économic booms, an infinitely
explmtable group of peopie for all: kmds of soc1etal needs. They are.

ought to work and th:s catcgory is’ dmded into those who are wﬂlmg but 'unablc for some reason
{lack of ‘education, job’ training;’ Jab’*mformauon, etc.) for which ‘the/state s 'cager to prowdc
help; and those perceived: to. beunwilling 1o work: {satisfied: withitheé leveliof beneits given by the-
state) for whom the state has reserved work “incentives.” Unemployable poor, in’ contrast; are’
expectéd to do nothmg This catcgory xs Lhc ong for wmch Lhe feast condmonal socxetal gnvmg'
is reserved.: i : : :
== 38 This; for msr.a.ncc, AEDC was first madf: avzulablc o mothers wzth dependcnt chxldren o
the theory that they shculd notbé working.: The same apphed tor federal categoricalreliel for -
the z2ged and the blind, See generally, Wﬁllxa.m H. Sxmon, The Inventwn and Remmmtzm of "Weifare
Righis; 44 Mp; L. Rev. '1;.7-9 (1985).: DR : RS '
3 For these. people; there is litle to et at cither tho Iocal or thc fcdcral tmugh See genemlly,-
Edward Mattison; Stop Making: Sense: Charles Murray and. the Reagan Perspestive.on' Social Welfare
Policy and the Poor; 4 YAz L: PoL'y Rev. 90, 9% (1985): However, some distinction is fmade between:
those who have workéd and those who. may be seeking work, and: those who are perceived to be
loafing. Thus, the recently unemployed are eligible undersome cxrcumstances for unemployman
compensation. See generally, MEAD; supra note 14, at128-32. : s
* The: targeled population must necessarily comprise only & nubset of the entire popu‘ianon
reqmrmg assistance for the simple-reason: that not evcryonc rcqwrmg ‘assistance is capable of
WOI'klIlg - - B Tt S )
% This niotion was pcrhaps best summa.nzcd in the carly 1950’5 notion of 4 hand up,nota
handout:” See generally, PATTERSON, supra note- 15, at 149-54. While originally an: argument of
liberal thinkers, this notion was appropriated by self-proféssed conservitive-thinkers in the 1980s.
The wist to the original notion is thay; rather than treating the selfsufficiency need/oblgation
as one of the two principal needs of recipients, it treats this need/obligation as the sole focus of
provision for- the aid of the poor. Sez eg, S'm:n\'m, supm note 34, at 18-47; \'IURRAY, Losm‘G-
GrouxD, supra note 14, at 22-23.- : : : i
 So; e.g., PIVEN & CLOWARD; supm note. 14. The views of vaen and C]oward undcrwcnt“
some modification. in.their later work. See FRANCES F. Prvexy & RicHarD A. Crowarn, TaE Nw
Crass Waz {1982). - : = '
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like: the jackals of the African savanuas, that group in society who ¢an
take: whatever is discarded by the rest—and. be:! grateful about it to
boot. The gratitude: and mindfulness: of the: poor: is: ar learned Te-
sponse--the  self-conscious:goal: of free education: in the “United
States:* However; while those in ¢ontrol 'of society: must ensure that
sufficient - provisions-are- made:-to-keep- ‘these . exploitable people
satisfied, they need not be so generous as to-either increase the-expec:
tations of the recipients or-make them less receptwe to whatever task '
might be. requu:ed of them.®.. :

- The mixing of these needs mth changmg soc1a} demographlc and
economicrealities has foisted on society periodic waves of dgitation for
“reforms” to.“solve” the.recurrent.‘welfare” crises and:to eradicate
poverty, resulting in:the:création of a variety of programs:to provide
aid ofone kifd or another ‘to-the poor.’ Some of ‘these: programs are.
the creatures of private efforts;* the most significant sources. of poor
relief;. however; are governmental ‘programs on ‘the local, ‘state and
(pr1nc1pally) federal levels.*® These programs.cai be formal; designed:
to.provide relief indefinitely,*® or ad hoc; as simple as: giving money to
a beggar on the street, or funding a pilot project of some kind. Some
are available to all who appiy, but most are available only to those who
meet whatever threshold criteria are estabhshed as.a prereqmslte for
the recezpt of zud L8 Income is the most common but not the sole

4L & delightfully perverse and eynical rendition of the thirteen miost important fithétions of
povérty can: be found: in: HHErBERT |2 GaNs;: PEOPLE; ‘Prans; aND POLICIES: ESSAYS oN: Pow:RTY
RACISM;: AND- OTHER Natroxar UrEan: PRDBI.EMS 26%68 {1991) SER eSO W

“42: 800 Menchier;. sigra note 15, a 15 1252 : ; il B

"8 Thus, Richard Cloward and Frances Pwen have argued that the functxon of welfare w:thm
the capitalist system was.16-enisure: ah. abundant sapply:of cheap labor; the so-called Teserve army
of the unemployed: As such, except in times of soéial unrest, welfare and aid to the poorarekept
as low as possible—high enough: to- prevent unress; butno mdre: See PIVEN & CLOWARD; supri
note- 14, at 341—48; PauL FREXE; PEDAGOGY 0F THE: OPPRESSED 40° (1968) (arguing that only
through. cmpowerment of the: poor-and: subversion -of: this-system-can: the -poor be hbcrated)
Alfieri, supra note 21, at 678-90; ¢f. PATTERSON; supra note: 157 at 163264

*#This is:accomplished: primarily through: voluntary private: charity. Sée gmerally, GLAZER,
supra note 34,-at-128-89; Robert: H.-Brewner,: Private Philanthropy and Public:-Needs: Historical
Perspective, 1 Res. PAPERs (HisTORY, TRENDS AND CURRENT MAGNITUDES) 89-114 {Sponsored by
Commission on Privaie. Philanthropy:and Public Needs; U.S. Treasury Dept:; 1977+

* For a.discussion of these programs see supranote 6; TRATTNER; supra note-35; at 284339,

* % For instance, AFDC, supra note- 6; makes certairr mionetary benefits available to quahﬁed
recipients throughout the period during which they maintain their eligible status, no

471t can be argued that even an act as simple as giving to a beggar on the street can involve
eligibility prerequisites: One might, perhaps, be more willing 1o° give' money to'a street beggar
dressed in rags than-one in an expensive dress. The clothing @nd hygiene, in this example; would
serve the same purpose (informally) as.the multi-page forms. the destituieare: required to
complete in order to-obtain aid fiom the state; The formal criteria evaployed for sorting the poor
in this manner vary considerably. These criteriz can be as simple as proving a-‘dertain income-

¥
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qualificationi for aid eligibility: Even with'the intrusion of the federal
government in the: poor relief business, the provision of aid remains
dependent in some respects:on other criteria; including marital and
family. status,*® physical or mental condition,* age,’® and perhaps-even

race and ethinicity.’" For all practical purposes, an indigent personiwho

fails to meet these criteria-is effectively barred from participation in
virtually any federdl program.® For such ineligibles—able-bodied un=:

level for eligibility under. the Food Stamp Progiuin (sés supranote 93), or a ¢érizin physical or
mental conditon for eligibility under the Supplemental Security Income Program (see énfre note
49). The criteria, or at least proof of eligibility, can be quite complex. Thus, the plaintfls in Gity
of. Los. Angeles .. County..of Los. Angeles alleged. that the. application . procedures for general .
assistarice iri Los Angeles County were unreasonably onerous, and included ar initial oral screen-
g the compleuon of a twelve page application, intérviews, and fraud mvcsugauons First
Ariended Complaint For Declaratory’ Relief, 1 6-41, City of Los Angeles v. County of Los
Angeles, No. (655 274 Supcrmr Court, LA Coumy, Cal. (Oci 1% 1987) (unpubhshcd on file
with author) i
W Thy for mstancc, AFDC thc largest cash assistance: program in the Umted States and :
considered to be'a pillar of the’ Ameri¢an systern of public assisance; excludes most mdlgcnt
two-parent families and ‘all indigents who' are not. rcsponmb!c for minor ‘childreni:- See: Simon,
Legahty, Bureaucracy; supira note 21;% 1200-0L. .
C*The Supplemental Secunty Income Program Soctai Sccunty Amendmems o[ 1972 Pub _
L. 'No. 92°603,786 Stat. 1465 (codified as amended at 42 US. C. §§ 13811383 {1988 & Supp il
1990)); provides: momhly payments to: people whio'meet the inéorme (based: in part onstate
criteria} and assets. (no more, than $2,000 for-one person or $3,000 fora couple); clzglbﬂuy criteria;
and:who are also over: 65 years of age or ‘blind,or dJsable& The cntcrla used 0 detcrmme :
ehgﬂnl:ty arc codified at 20 CFR. §§ 416! 920 1 to 924 (1902).
80T He Social’ Securlty Act; 42 TES.C §§ 301~—306 (1988 & Supp II 1990) provxdes bcncﬁts.
to aged persotis who mect certain eritedai i
5 Writers strcssmg the racial consxdcrauons of poor rehef systcms and thc delxvery of md
inchide Caror B STACK, At Our. K:\* S-rmn:cms FOR: SURVIVAL, EA BLACK' COMMUNITY
127:28 (1974); Dorotai K - NEWMAR. 5T AL PROTEST, Porrrics;: AND ‘PROSPERITY: BIACK
AMERICANS AND WHITE INSTITUTIONS | 1940-75; at 262-64 ( 1978) Kénneth L. Karst; Cztzzensth,
Race, and Marginality, 30 W, 8 Mary L. Rev. 1, 8-24, 31-49(1988); of. STEINER; suprasiote 34,
at 8, 24618 (federai prog:rams set up in manner i minimize federal intrusion i state handlmg
of racial issues); DANTEL P MOYNIHAN, DEPARTMENT 0F LaBOR, THE NEGRO FAMILY: THE ‘CAsE
ror NATIONAL AcTroN: (1965); Ljmin: R. Osbériy: Language; “Poverty, and ‘the: Nortk Américan
Indian, in LANGUAGE AND POVERTY: PERSPECTIVES ON A THEME 29942 (Frederick Williams ed.,
1970) {overview of effect of lack of language skills as contributor ta poverty of Native Améticans)..
Writers stressing: the ethnic bias. of current publicassistance include Note, Inio the Mouths
of Babes: La. Familia Latina- and Federally. Funded Child Welfare, 105 Harv. L. R}:v..-131'9'.(1992);'
Vera . John. & Vivian M. Horner, Bilingualism. and the: Spanish-Speaking Child, i1 LANGUAGE-AND:
POVERTY: PERSPECTIVES: ON. & THEME: 14052 (Frederick Williams: eds, 1970) (arguinglack of ©
bilingual education prevents poor- children from achievirig: their potendal): On the: patriarchal
underpinnings-of current. poor: relief systems  and the power:of such systems to maintain: the
subordination of women, see, e.g., Sylvia A. Law, Women, Work, Welfure and the Preservation of '
Patriarchy, 131 U. Pa. L. Rev. 1249 (1983); Amy E. Hirsch, Income Deeming in the AFDC Prégram.:
Using Dwal Track Family Laws to Make Poor Women Poorer; 16 NY.U. Rev. L. & Soc. CHANGE 713
(1987-88); Mary Jo Bane, Politics and Policies of the Feminization: of Poverly, in THE POLITICS OF
Socian Pouicy. IN-THE UNITED STATES 381 (M. Weir et al eds.; 1988),
5 Note, however, that even cligibility does not guarantee participation. As- W"xlha.m Simen
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employed men; women:withoutchildren; two-parent families—the
only sources of help, besides private charity, are state or local programs
of general - assistance.?® ‘Whatever the program—ifederal public assis-
tance, state-or local general assistance, private charitable efforts—the - _
basis upon ‘which all of these programs are conceived is the same. Itis
to the examination of this: “basis;” the creative force underlying mod-
ern American poor relief programs; that this article turns to next. -

113, THEORETICAL UNDERPINNINGS. OF CHANGE AND AMERICAN POOR
: RELIEF EE RN

The fundamental workmg assumptxons underlymg all dlscussxon
of poor relief in’ the United States, assumptions which provide the
mteHectual framework for- concept:ualmmg the “problems” of poor
relief, is most. usefuliy ‘described as “static.” The term static, of course,
is one that, while capable of precise definition, is also capable of great
ambiguity. I use it in this article in two 51gn1ﬁcant respects. I first use
it-to describe the. underlying parameters. or- ground rules we apply in
the construction of systems of poor relief. Thése include those' parame—
ters within which poor relief system ‘builders conceive of the’ ‘economic
order and the. Euncnonmg of society. These overarchmg conceptions
serve to- limit the ‘umiverse of- options available ‘to system: builders;
“[tlhese assumptions serve to define problems which receive intellec-
tual attention;. they 1denufy what data are; pertment enough to: _]usnfy
the efforts required. to collect them; they provide coherent: explana—-
tions for: the central phenomena w1th ‘which'a .. field concerns
itself."™* I also use the term to. encompass the sructural characteristics
by: which: any individual static- system of poor: relief:can be- identified. -
These chiaracteristics are the riuts and-bolts common to all static sys—
tems of p poor relief—the actual means employed to maintain the poor.
I will discuss: the statlc parachgm in its w1der and more fundamental

effectively argies; the formalization of-entiferment, burcaucratization of adwmiinistration; and the
proletarianization of the workforce have virewally made a-game out-of the atminment 6f benefits,
even by those qualified: See Simon; Legality, Bureaucracy; supra note 21, at-1198-99; 1200-22.
Simon's point is demonstrated. it the tecent Rigation filed against the Cotinty: of Tios: Angelés
alleging,.in: part, that the County effectively reduced its welfare caseload by implementing 2
complex:system filied with'traps for the unwary and unsophisticated applicant. See First Amended
Complaint For Equitable Relief, 11 641, Czty of Los Angeies

53.Cf. STEINER, supranote 34, at 8-17. -

5% STEINBRUNER, supranote 2, at 10, In thxs sense; the parameters on whlch apoor faw system
builder relies help shape and limit the choices availableiOnce a: genéralized: conception’ of
societal ground rules for system bmldlng is accepted certam ideas become out of hmxts, or
outside the conscicusness of the builders. : : : - &
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sense: I first examine. the: critical assmn.pﬁons-which;' together, form
the static paradigm. I then examine the paradigm in the context of its
historical referents..From these assumptions and referents, 1 derive a
preliminary theory: of poor relief which incorporates the limited and
limiting conceptual framework: of stasis: Thls provxdes the ba515 for the
exploraﬂon of those limits in Part IV IR el

-A‘.-"Cn'tical AssumptionS' TheiSmtz'c Pa,%adz'gm"

" The static parad1gm, at the broadest level, connotes the unchang—
ing, the passwe the inactive. It Imphes a fundamental acceptance of
stasis, hence my choice of name. Notions of stasis and passivity infuse
the choices available in the structuring of relief, and act to limit the
percewed range of the possible. In other words, stasis anhes a world
view, a notion of action, which is hmlted to the ex;stmg, the actual, the,
traditional. It is a backward lookmg view, at least in the sense that there
is little faith in progress or potential positive change for humankind 5
It is a view rooted, ultimately, in the changelessness of things, in the
notion. that-conditons: can- get-no betterfor some: without making
others worse off,* and in the “End of H1story s 1mphes 4 ‘content-
ment with the amehorauon of that which; at some fundamental’ level,
cannot be changed It accepts as given. the somal and economic order.-

- Why the concern over'the. nnderlymg:' pmt ammarmg the notion:
of relief? There are several reasons. First, this. Spirit affects the manner
in.which the mutablhty of the conditions. giving rise to, the prohlem of
poverty: and. s alleviation: areé percewed -and: the: way in- which the:
clients of this servxce—m—i:he poor»——are charactenzed In an unportant-
concepmahzanons of the system what the system is and is Tot capable:
of; what it can accomplish; what the clients of the systern are capable

55 Paul E. Peterson, The Urban Uriderdlass and the Poverty Paradox, in Tee Ursan UNpzr:
cLass 8, 10+ (Christophier Jenicks & Paul E. Péterson eds., 1991); Ross, supre note 35, at’ 150910
(and articles cited thérein);” STEPHEN SKOWRONEK, BUILDING ‘A NEw AMERICAN STATE: THE
EXPANSION OF NATIONAL Anmmsmmvz CApABILITIES, 18771920 (1982)

%6 Thigisreflectéd in the acceptance of the'notion that labor market oitéonies o thc Umted _
States produce a just distribution ' for a sabstintial nitmber of labor market participanis. Coxise:
quendy, adjustments to thisjust system are not only unnccessary, but agiount to'an unaceeptable
admission that the systern is unjust. See Burns, supra note’ 6, at 229, This notion approach'es, -ati
least on 2 philosophical level, that of Pareto optimality or superiority.- On Pareto opumahty as an
cconomic concept, see POSNER, supra note 11; at 12-13,

57 Referring 1o Fraxcis FusuyaMa, THE Exp oF FISTORY AND THE LasT MAN (1992), in
which the author argued thiat the failures of évery other conceivable form of Humiar social and
economic organization have left humanity with only the option of & free market economy within
a liberal democratic order.
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of doing or not doing; what can be attempted-and what is unthinkable.-
Paradigmatic assumptions, thus, produce: and: police the. cognizable
range-of goals, strategies- and ‘approaches to poverty- and the: poor
recognized: by society.-Such: a system tends: to dismiss as-unrealistic.
those approaches and possibilities that might be' favorably conmdered"'
by societies which adhere to different:world views3 .~ . . =
A number of postulates flow from this core assumption of the
static paradigm;, that the-social and economic order is taken as a gwen
First, changing the fundamental makeup of society or the economic-
order is v1ewec1 as fuule Stasm dxctates that the basxc condmons gwmg_
successful’ mampulanon Indeed any attempt at mampulatlon wﬂl.
leave society worse. : _
*“Second, stasis limits poor rehef to systems which’ do not challenge'
the status’ quo. Though this notion is ancient,® it has’ not lost its
mtaixty o Systems created out of a statlc wew tend to deﬁne theu“ goals_

- 8 For:instarice; systems derived from’a world view that accepts the idea of the amutability of
conditions and of, Jpeople might be more willing: to implement prograins designed to actually,
bring about change, than those whose views are grouncied in the underlying stasis of the human
coridition and sociak order. A 'concrete exa.mple is whicre the povetty af the abldbodied | is Saused
by their fack' of desire to' work: Thie’ programirooted in the static vision' of things wold tendito
assurne that human natore is immutable; and wouldignore the. problem of disinclination to'work.
Consequently, such a program concemratcs on ‘providing subsistencé atid compcﬁmg the poor,
10 worki 1rrespccl:w¢ of their inclination, On the other hand; the pi'ogram rooted in the non-static,

of dynamic visiort 8F things maght tend 1o concenirate ot c.hangmg conditions giving Tise to'this " . .

lack of desire—wages that are/ too; low, forinsiance; the underlying: assumpuon being, that:the;
poverty of the ablebodied is condition:caused. by wrong-thmhng wl’uch _once co):rected w1§.1'_
eliminate the poverty of Lhose affected . : :
5 Thus, schola_rs, in thc carly part of I‘.hls century couId mth conﬁdence, express the wcw'
thats - : i :

[T]he preservanon of some of thc medJe'val feelmg i favour of a duc subordmarmn'-' L
of class to class, and of a separation between different classes which had different
duties to perform, has had happy results upon English society and the English state. -
A strict caste system is favourable to corruption and fatal to progress; but a system -
which persists in 1gnor1ng all differences between classes, and in: attempung to ..
realize the fantasfic doctrmc of the equahty ofalt 1nd.w1duals of the state,, is favorabl(. .
to social discontent and. _CONSCUEnT unrest, anci fatal 1o mdlvxduai cffort
Wiriziam S. HOLDSWORTEH, 4 A HisTory OF ENGLISI—I I..AW 406 {1924) This view ﬁ.nds its modcrn
echo in r_he somewhat WLy obscrvauons of Herbert Gans in outiining the; status affirming func::
tions.of a permanent class of poor; people Gans, supra note 41, at. 264.68; and the writings of.
people such as Muzray, In PursyIT supra note 14, at, 234
60 See Part IILB, Paradigm Archetypes. . :
81 Thus, President Harding, in opening the 1921 Confcrence on Unemploymcnt stated: -
- Itisfair to say 1o you that you are not asked to solve the long controverted problems: -
of the social system. We have builded [sic] the America of today on the fundamen- . .-
. tals of economic, industrial and political life which have iade us what we are, and - .
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in-a symiptormnatic way, making the obese heart attack patient comfort
able but dismissing the possibility that the patient’s heart condition
can 1mprove or that the pauent can: be mduced to change hzs eatmg
habits. b2 . . i 3 .
Thn‘d acceptanc:e of the status quo in the Unlted States reqmres-- "
the.acceptance ‘of -the existence, value and: immutability of income
mequality, and-of the notion that a person has:the right to the substan-
tially undisturbed enjoyment of the fruits of his or her labor.® These
are also ancient concepts.® As a consequence, some people will always
have less than: others—perhaps substantially less. And,among:those
with substantially less;: there likely always:will be:people whose income:
will be insufficient to purchase life’s necessities. We style these people
“poor,” whether we easure the insufficiency of their income by refer-
ence to some absolute determinant. (for-instance; a “poverty line”) ot
as a-percentage: of some calculable median or medium standard: of
hvmg below whlch the quahty of hfe is deemed madequate ®The: poor

: the tcmplc reqmrcs no rcmakmg‘ now. woulci havc htrle enthuswsm for any

- proposcd relief which seeky ¢ithier palhau 11 oF tonie For thefederal t:rcasury -
guoted in Willian: Chcnery, Ummploymmt at: %shmgzon, 87 StRVEY 42/ (1921): g

52 Thisis reflectéd in the enormous améunt of literature devoted to. the so-called “culfure of
povcrty meant 1o explain the medical or psychoiogzca.l ot social basis for the ]nablhEY of the' poox
to overcome their condition. See DANTEL P, MOYNTEAN, MAXIMUM FEASTRLE MISUNDERSTANDING
(1969); BANFIELD supm Neite 945 JaMES Q WIHLSON, THINKING ABOUT CRIME (1975} Oscar Tdwis, -
The Cuiture of Povérty,: in. Or UNDERSTANPING. POVERTY! Pmsm:c‘mvzs FRow THE SOCIAL Ser"
EncEs 187, 191-92 (Daniel P. Moymhan ed., 1968). . R .

"ss iThere ‘has’ always been the e !yfng contemwn that, as a matter. f'nawral 1 a.nd
equity; what'a mian has Teceived save by proven’ larceny ity nght(ully hlS GALERAITH supm note
17, at 68.. This riotonis more bluntly put by Chiarles Murray f : SN
Some people are better than others. They deserve more of society’s rewards of
which money is only one small part. A principal function of social policy is to make
sure that they have the opportunity to. reap those rewards. Government. cannota... ...
identfy the worthy, but it can protect.a soc:cty in which the worthy can 1denufy'___
themselves. :
MURRaY, Lostve GROUND, supra note 14, at 234 But see Rmmm-] LA’\&PMAV E\ms AND  MEANS
oF REDUGING INCOME Povm‘ry 33—42 (1971)..

% See infra Part IILB, Paradigm Archelypes. : :

o Thus, it has been an easy step from the conclusmn that someone with less resources than
another is poorer ‘than that other, to the conclision that the person with lesser resourccs 15 ‘poor..-
HARRINGTON supm note 18, st 1-2; GAI.BRAITH, supra note 17, 4t 234 Morcover i a society,
where every person is ‘said to own his or her own labor, the result mxght still be the same. The
inability or unwillingness of any portion of the populauon 10 realize the value of their huma.n-
capitat could, in the absence of other resources, reduce these peoplc to absolute poverty. Ses, e.g.,-
Robert C. Elfickson, The Untengble Case For an Unconditional Right to Sheiter, 15 Harv. J.L. &
PUB. POL v 17, 30—31 {1992) seeMURRAY, Losig GRouND supranote 14, at 150-52; Kim Hopper
et al., Economies of Makeshift: Deindusirialzation emd Homelessmss in New York: Cufy, 14 Urs.
A:\mmommcy 183,211-18 (1985) Cel ;
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therefore, make up-a necessary element of a stable:social ‘and eco-
nomic order®. Tl i

- Who are those at the bottom of the scale of income mequahty?'
For those who accept the static vision, the peopie at the bottom of the:
economic-and social ladder: are life’s:losers; social and economic devi-
ants who could not:orwould not conform-their behavior to our gen-
erally: prescribed socio-economic norms. They are-those-who found it
unnecessary: torseek; obtain and-hold a‘job or to properly arrange their
personal affairs to avoid the burdens of pregnancy, drug addiction and
the like: It follows inevitably under sucha view, that the poor-are
deemed primarily responsible: for: their own miserable condition; indi-
gence:is-produced: not: by the social ‘or-economic system, but by the
deviance ‘of the poor®” The: necessary. punishment for. deviance is
povérty. This-is:another sense in:which the: static vision accepts as
fundamental the notion that povertyis substantially ineradicable. Stasis
assumes that' every genération will have its-share of losers. Extremé
income inequaliﬁy is the most visible evidence of this difference be-
tween winners and losers. As such, poverty is necessarﬂy status based.

The incentive;, then, is to: favor passivity. A passive orientation
permits alleviation: of the: condmons ‘deemed offensive,withotit a care
for the reform of soc1ety orits economic basus, ‘the practmal expres—
sion of ‘the” acceptance ‘of stasis. ‘Alleviation of deprivation requires a
system. of poor relief to do.little more: than. to; provlde such material
things as will- increase the standard of hvmg of the recipients to’ alevel
deemed acceptable by the donor be 1t an md1v1dual entxty, or the state '

anclent in Western culturef’?3 But even thlS status—based not;on in a'

66 Sez supra noté 565 see also Ross, supra ndte 35, ar 1510 (commenting on poverty literature
and recurrence therein of theme of permancnee of poverty). :

67 Ste; .. DAVID WA, PoVERTY, EXFINIGITY, AND THE AMERICAN CrTY, 1840-1925; CHANG-
G CONCEPTIONS OF THE SLUM AND THE GHE‘I‘TO xhxii {1970) Hobbcs supm note 9 sé¢ also
mﬁ'a notes 98-107. :

% 1n theé 4th Cexitiry, Amibrose, Bishop of Milan, devised an elaborate system of catcgonza—
tion of the poot for détermining ehg:b;hty foraid. Iri'determining whether aid was appropriate,
Ambrésé explained that it was zmportant to determiinic the social position of the recipient Thus,
people of good birthor high station Were worthy of aid to the extent théir standard of bvirg fell
to the point where they were uniable to maintain their position'in the cofnmunity. This reladonal
concepition of negd anid poverty was carried over into the Canon Law system 'of p’é:of relief, and
from that, inherited by the colonies. TIERNEY, supra note 16, at 56-57. This vicw finds modern
expression in the writings of those who argue that the key to erachcatmg ‘poverty lies in reducing
relative poverty. See HARRINGTON, supra note 18, at 158-59. Tt also finids cxpressmn i thie status
Hritatons of federal categorical aid programs which detériine need ¢t the status of the
recipicrit.,
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world of substantial resources, is meant:to: be: open-handed.® It re-
qulres nothing of the recipient-other than that the person be in need.

- Well,-almost nothing; for another characteristic of stasis is queus
mg. ™ Queuing is best understood as a product of, and the soluton to,
the problem of the limited resourcesavailable for the relief of the poor: -
Queuing takes iwo:forms: eligibility discrimination and need hierar-
chies.” The imperatives of prioritization and-need hierarchies work in -
tandem to identfy.the poor and to provide ¢ach with: a proper ration
book... Eligibility discrimination is. based .on :the . notion ‘of- self:
suﬁ’im_ency, eligibility for relief will tend to be a function of the ability
of the potential recipient to fend for. himself or herself.” Need hierar-
chies are. a measure. of relative depr1vat10n——-—the greater- and more’
immediate the need, the higher one’s place on the hierarchy of need-
and the more likely that the identified need will be met.”

:Eligibility discrimination and need hierarchies exist asan-inherent.
part of poor relief under the static paradigm; whether or:not theré are -
sufficient résources to aid all of the needy, and whether ornot need is.
determined using absolute or relational criteria. Let’s look at: the:
necessity of discrimination :and: the: creation’ of need. hierarchies. in-
51tuat10ns mvolvmg sufﬁc1ent and msuﬂiaent resources. to aid aH of :

89 “Inn hosplmhty there is to be no rcgarci for persons, but we ought to welcomc mdxfferently
all for whom' our resources sufﬁcc john Chrysostom, translatcd and quoted in TIERNEY, supm; -
nate 167 5t 55, ' E : - G

7 Qucumg, of course) 1s not; umquc to! staszs Q_ueumg iga natura.l concom1tant of lismited:
: resources and; hzgh demand For elemcntzry qucmng theory and: its apphcanon to: the. social :
scienées and economlcs scc, eg. HARVEY M WAGN:ER, Pmcrnm OF Ommﬂows RESEARCH ,
8512602 (2nd prznrmg 1975} LA_]‘OS TAKACS, INTRODUGTION T6 THE THEORY OF QUEUES (1962)
DonALp Gross & Care. M. Harrzs, FUNDAMENTALS OF QDEDING Trrowry (1974).

71 Eligibility discrimination serves @ gatckeeper fanction-~deserminitig wh may livé up for
aid, and inwhat order. It serves 1o mark a social and economic bouridary between'social normality
and: deviarice. Need hicrarchics are the means used: to: catalogte the poor: It is the means used:
1o: determine how:much. aid every eligible pérsoi ought to- receive, and: the order. ity which it
ought to: be received. -Eligibility -discrimination : separates- the destitiiié  frofn the’ rest of: the
population: Need hierarchies sort out who as arong: the cligible ought to receive-aid first and: -
how much aid is o be given. Seen in this way, need is intmately related to; but not identical to,”
eligibility discrimination as a prioritizing tool. : e e

™ Income criteria provide the modern counterpart under most govcrnmcntal programs See:
. supra notes 47-51; infra text accompanying notes. 191-206. ; : i

" After a person has qualified as needing aid, the:hierarchy of needs answers thc qucsuons _
(1)} when may I receive my.aid and. (2} to how: much aid -am I entitled? The secand question;
more than the first, separates the concepts of discrimination (zm I needy?) from need hierarchy:
(am.I:to get what I believe 1 2o owed today?), Note also that while the discrimination of the two
is: similar;: it is: not always. thesame. Thus,: while: discrimination -principles. may exclude- the
able-bodied from assistance, or. at least place them well back in-the line, the: ordering of the.
hierarchy of need: may catapult -an. able-bodied indigent to riear: the front of the line if; for
example, such an able-bodied persomnis in danger of starvation.. s
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the deedy. Assume-that there are enough resources available to main-
tain- all: of the needy in-a satisfactory manner (according to then
current:social norms). In such a case, eligibility discrimination rein-
forces social and: economic: definitions: of need. To. that end, éven: a
society: with an  abundarice of resources: retains for itself the power:to
identify the poor. Its tool is-eligibility discrimination: Indeed; eligibility.
discrimination is a function of the necessity of income inequality: Thus,
as the goal:of poor: relief approaches income equality,”* the necessity
of eligibility discrimination’ diminishes, approaching zero at the state
of total-income -equality, inconceivable in-a static regime. Eligibility
discrimination, thus, remains fundamental to: the determination of
assistance in a resource rich:society; aid is unlimited,” but only for
those whom soc1ety through the state, 1dem‘1ﬁes as- quahﬁzmg for the
status of “needy.” - :

- Aresource’ nch soc1ety also Tequires the creation. of a hxerarchy of
need. Creation of such @ hierarchy is necessary becatise need contains
its own: chronological: imperatives based on the relative effect of dep-
rivation~~the -hungriest ought to:go first. This hierarchy is imposed
whether: poverty.is defined in'relative or absolute terms.:In either case,
the .ordering will reﬂect-th’e“subjeciﬁve valuations ‘of the-hierarchy.”
Queuing of some sort is both necessary and inevitable to satlsfy the
needs of the hungriest first, progressmg last to the least rieedy.

" The need for queuing in both forms incréases when we change
our previous assumption and postulate a situation where there do not.
exist enough resources to satisfy all of the needs of the poor.. Resotirce.
poverty provides ‘an inceritive to use both means for identifying and
sormng the pool of ehglble 1nd1gents where idenuﬁcallon and sorung _

. T I alspseern: based o the goal-of ‘creafing: perfect income equality; the- frigger for the .
provision of aid would have-to be'any difference i income. Such s systen has not beén sericusly
advocated in the. United: States, though the idea of such a. program bas been limpooned: See
Kurr VoNNEGUT, Jr:; Harrison Bergeron, in WeLCOME T0. THE MoNKEY House 7-13 (1968). But
see Richard Delgado, Rodrego’s Fourth Chronicle: Neutm{zty and Stasis in Anti, Dzsmmmatum Law,' _
44 Stan. LiRev. 1133 (1993). :

7 Limitiessness, in this sense, is strictly temporal Therc rerain strict limits on the quantum
of aid to be made available even to. those who: qualify. See infra notes in Part V.B, Exammmg the
Limits of Static Systems; The Example of California Proposition 165, : e

.- In a system based'on determinations of absolute need, dxscnnunatlon, natu.rally cnough
would. be based on the relation of the needy to. whatever current standard of need is set by the
state. To the extent that need is relatonal; discrimination is possible based-on a manipulation of
the notion of need; and: the eligibility for that need. Those unable to care for themselves might
be mostin need, and, therefore, put at the head: of the line. The able-bodied, on the other hand;”
might be deemed to be marginally. poor, and put in the back of the linie. Likewisé, a polideal.
determination that younger people have greater valie than'older people will resultin the creation
of need hierarchies reflecting this essentially political choices See-infra note 77.-
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serve;a_limiting function. Motreover, in such a-c'ase,'._b@)th'discﬁminatic'm' '
(which: indigents may stand in line). and need hierarchies. (what re-
sources- are.allocable to a parucular indigent) become highly poht1~-
cized. This is particularly acute in societies which are resource poor, in:
whole or:in-part, from an unwillingness to- divert-resources to-the.
maintenance of the: poor. Insuch: cases, the driving force of aid distri-
bution and the underlylng political imperative molding discrimination -
and- hierarchy is scarcity of resources and. not. the needs of the indi-
gents 77 .

Indeed 1 hypothesme that both elxgxbﬂny d1scr1m1nat10n prmc1~
ples and. need. hierarchies are;: to. some extent, political concepts.”
Each is giveri definition by the Value context of the people who craft
them; each is, therefore, manipulable to suit-the needs of providers
and recipients™in a manner that is dependent on the characterization
of poverty as either an absolute or relational concept.® Manipulation
is-a simple-concept in: this context. It involves the drawing of bounda-
ries to determine an mchgent s place in line. It is as simiple as defining .
eligibility to:exclude from aid all persons who are potendally employ-
able,8! or.to. exclude certain. chﬂd care. support from ald glven to
families with children. B TIPSR

. o Thxs i most clcarly 111ustrar.ed by smtes recent attempt.s to ration the avallabﬂ[ty of hcall.h
care 2% among the pool of the ehgxblc poor, all 'of whom are considered deservmg Florida, has.
au:cmptcd to divide it poor into'seven ranked categories, each based on'stans (ie, the eldetly;”
pregnant women and infarits), and provide health'care based oni'the rankings. See Florida: Plan.
Would Ration Health Care, Torss WorLn, Oct. 17, 1992 at A8. Oregon has instituted a similar .
plan. See id.

Understand, of course; that the lack of rcsources, t_hough qmtc real; is perhaps ‘more a
function of the.political limitations society has placed on public expenditire than on the nability. '
of the government to raisc taxes sufficiently to provide the services. Thus; there’ may.be no
resources because to increase tax burdens would result in unacceptablé distributive effects. This
type-of. change. is: precisely what the static. system is devoted to. avoid. “This. is not pretty. It's
reprehensible and we don’t like it. But to ignore it is to do what government has been doing for:
too long—:gnorc bard choices.” Id. (quoting Dr. Leslie Beitsch, Florida Director: of Divisiorn of
Heaith Services). . . . L

.78 Sz infra notcs 213«17 qf MENCI—IER, supm note 15 at 364471 : L

™ The latter. at least to the extent that they have power to mfluence the proccss of need_
detcrrmnauon See eg., P!VE‘\ & Crowarp, supra note 14, at 177 (axpuing “structure of Amierican,
public welfare system meshes with and enforces the work system, not least by excluding poteritial
workers from aid.”); STEmER, supre note 34, at. 148 (noting cach group with stake in welfare
system—administrators, politicians, program advisors-and recipients—"has been less of an instru-
ment of change than one of retaining the particulars of a program with which they all acknow:.
ledge dissatisfacdon.”).

89 S supra notes 18-24.

.51 See infra notes 192-206, -

3'2 ' Sée; e.g., Proposed Law: The Governmcntal Accounmb:hty ;md Taxpayer Protccuon Act of
1992, supm note 7, §§ 6, 7 (prohibiting grant increases to grant recipients who bear children.
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- Contextis-supplied.by the status quo. The poor relief system will
tend to-mimic the social and economic system which creates the poor
in the first:instance. Just as:the social’and economic order punishes
social and: econiomic deviants;static poor relief systems punish devi-
ance by conditioning aid-onthe magnitude of - the dewanon Statu:"
systems of poor-relief thus punish deviance as well. : e

+-To-punish deviance ‘and reward-conduct afﬁrmmg th‘e:'p'revailing_
social ‘@nd economic' norms; static system builders-employ eligibility
discrimination and need hierarchies to create well-kknown categories
of aid-worthiness.®® Near the top rung are the disabled, who are inca-
pable of satisfying" their needs through their:own labor. Theirs is not
so much the poverty of deviance as it is the poverty of chance or ill-luck.
Traditionally, thiese havé included the: old,  the blind, widows with
young “children; and: thedevelopmentally “and: physically -handi-
capped.® At the bottom rung-are the able-bodied poor. These people
are clearly capable- of taking ‘care of themselves. They deviate from
accepted conduct norms by refusing or failing to do so. Theirs, there-
fore; is a poverty born of 'deviance: Necessxty is borne with the least
adverse effect by them, unless they are in clear and immediate danger
of physical harm (starvation, catastrophic illness): Stated another way,
necessity is most easily borne by the able-bodied because they, as a
group, can most easily ameliorate their own economic predicament,
and social and econiomic rules compel the able-bodied to do this. As
such, there is. o reason to treat them hke those w1th more “limited
opnons. S

while teceiving ajd} See also mfm Part VB Exammmg the Lzmzf.s of Statzc Systems The Example'
of California Proposition’ 165. i

L8 Theéda Skoepol & John Ikenbcrry, The Polztzcal Formatzon cf the American W'elfme State In
Historical - and Comparatwe Perspective; 6 Com: Soc. Res: 87, 12039 (19833: Skoépol’ anid Iken-
berry quite correctly demonstrate that the “Neéw Deal’s orginal refiisal to institationalize public
assistance for the ablé-bodied--as opposed to the ‘dependent’—has ever since rémaitied charkic-
teristic of American ‘welfare’ at the federal level and in most of the states.” Id. at 138; TAsx ;F(:nu:'}':E
ON POVERTY AND WELPARE, supraniote 13, at 85 (“The Task Force believes, as do most Americans,
that people who are unable to work because of 2ge or disability should be supportcd mthout
harassmient at a decent level'of inconie, even if long term support is required.”). o

- ¥ These categories form the bulk of the federally favored categories; the mermbers of which

traditionally included miost welfare récipients under federal welfdare programs. See, e.g:, Asa Briggs,
The Welfare State in Historical Perspective; 2 ArcHIves Eug: Soc. 221 (1961); Handler, supra note
6, at 470-83, 487-88; Notons about disability, or an inability to work, have undergone substantial
change in recent years. There has been a shift away from the wholesale categorization of
particular conditions as disabling, to a notion that conditions (i.e., blindness) mightrestrict, but
not climinate, the person’s ability (and therefore obligation) to work: Seg, e.g:; MEAD, supra note
14,-at 132-35; James R. Sheldon, Ir PASS: SSI’S Plan For Achzevmg Segf Supporf 25 CLFARING—
rouse Rev. 962 (1991).
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- I have talked about the necessity for eligibility discrimination and
need hierarchies under a static approach to poor relief, and the pre-
dilection of stasis to-punish the violation of social and economic taboos
by discriminating against the able-bodied. Let us explore this predilec-
tonr further. ‘Why: do static' systems -base discrimination on a determi-
nation of ‘fitness for ‘work; rather:than on: some other characteristic,
such-as: strength, education; astrological sign-or-good looks? For one,
stasis-accepts the idea that the immutable economic and social system
has provided, and will continue to provide, sufficient occupations to
employ all able-bodied people who actively seek employment.® Fitness
for. work.as a distinguishing characteristic makes sense the more a
society believes (however irrationally) thata job awaits every seeker. Of
course; such:jobs might have to be’ sought out with some. effort; and
might notibe to the p‘e‘rson?s liking. However, the social and economic
system is mdifferent, in this regard, to the preferences of the able-
bodied unemployed % For some reason, the fact that the only work -
available is exploitative, or perpetuates racial; gender or ethnic subor-
dination is-also: irrelevant.® It is. enough :that there exists-enough
honest work. to: employ all who need work; that is; to ensure that every
able-bodied person’s needs: can be met by. the sweat of her brow,
w1thout the 1ntervennon of the state e e

. .ﬂf’ This:is-an-:old'ndﬁon. 'witl'i. i‘oo'ts Bac'li to’nhéilabbr-'poiidcs* of the’ Ordinance and Statute
of Labourers: ofi 1349-1351;-which: had- been designed: 1o provide: Adequate: cheap. labor o,
employers. &t the time’ 6f:the: labor: shortages.caused by the:Black Death: Sodiety has tended:-to
view: the: probleini of thé able-bodiédidle niotas 3 problem’ of warnior poverty, but as a'problem,
of “seepage’ from the supply of labor” KarL DE SCHWENYTZ, ENGLAND’S: ROAD TO*SOCIAL
SECURITY: 6 (1948) 1 Sez K. Mernck Dodd; Frow: Maximiin Wages to: Mintmin Wages: “Six Centuries
of Regulatzon of Employment Contracts; 43’ CoLu: L: REv. 648.(1948) ); Jacobus* tenBroek;’ Califor-
nia’s Dual: System of Family Law: Tts:Origin; Development, and Present Status; 16'S1a%: L Rev. 257,
270-71: (1963-1964). Of course, in times’ of iabor surplus, the JObS avallablc rmght wcll have 10
be provided by the state’-See id..

8 The problem, then, is not t_hc lack of work but thc amtude of those ablc bodlcd who have
not: sought worksout: It has.been noted that, “if you wint to-work, the program is theré for you:
Butyou’ve got fo-want to- do it for yoursell.7Kex AUreTTa, THE UNDERCLASS 226 (1982) {quoting
Eric Lax, interviewer for Manhattan MDRC program, subject of Auletta’s study).: Ség also id: at
210-19 (discussing-case histories of participants andnoting degree to-which several: participants
dropped out of program because théy were-bored; or thought the work dumb); Mean, supranote
14, at.73 (‘Turnover rather than lack: of jobs. largely. explains why [the poor]:are.so. ofien
unemployed. OF course, as:inmusical chairs, if the trnover stopped there might not beénough
Jobs for everyone. Then government job-creation efforts would be more necessary than they seem
now. But at present, for most jobseckers in most areas;jobs of at least a rudimentary kind are
generally available.”).

% The most celebrated exponent of the view: that ‘only work matters is Murray, sufire note
14. Indeed, much of the work available may perpetuate the current discriminatory tendencies of
society. See Law, supre note 51; DoroTHY L. \IEWMAN, PROTEST, Pomxcs AND Pnnspr,mv 262—64
{1978). _ -
$ Gen. 3:17-19 (semng forth Divine: work: commandmcnt) Thus, Robert Burns notes that
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Thie social and economic order thus imposes: the obligation on all
able-bodied individuals to work. If, in fact, society provides enough
employment to occupy all of the able-bodied—for that is what the static
system: builder: believes==then- unemployed -able-bodied people -are
shirkers; people who seek to satisfy their needs withiout using their own
resources: (that-is; their:labor).®% Such: people- fail to conform: their
behavior to:strongly held:societal norms and expectations. As such;, the:
able-bodied unemployed are considered less deserving' (or undeserv-
ing}, not because they are healthy, but because of the belief t,hat there
does, in fact, exist sufficient work for them.. B

~There is more than a whiff of status. in this view: the funcuon of
the laboring class is to labor; and the laboring classes include all those
without wealth:sufficient to: provide: for their needs: The laboring poor
and. the: poor who:will' not-labor violate:the:core:tenet-of the rules
governing their status.?®.If this category of poor would only:seek work,
they would not be needy. In this:sense, the need of the able-bodled is
evidence of a character flaw.® .0

- Since deliberate unemployment is cons1dered fundamentally un-
fair from the perspective of stasis; the-people: who' indulge- in-that

federal categorical relief is based on the notion that special éonsideration ought to be made for =

farnily wnits that do not contain potential participants in the: labor ket arid do ot detive
income from. the labor market:; Biirns; supra-fiote §;at 227-28.: Indeed; the moderni-etitics of
forms:of poor relief in:the:. United States concentrate o illusating the work d.lsmcenuves of
modern forms.of poor relief, See MUrRAY, LOSING: GRO‘UND supra noteil4; at 145-66..:
89 This view often is. expressed in popular press opmmn accoums of zhe welfare: problem As B
one exa.mple Hlustrates: ' :
.- Welfare was created’ durmg thic: New: Dial o hcl}) Asnericanis bncige thc casia’
-between jobs and to help’ those who coutd:notworlk av all:. S RS
- When welfare came: to-bé a substitute for-a job; too many Amencans adoptcd A
- lifestyle where work was'irrelevant to survival and, soon thereafter, contrary to-théir -
values. S0 we seec more welfare, not less; 2 permanent welfare underclass instead of“- :
. families moving. across FDR’s bridge 16 better dmes: . -
Pete du Pont, If Even Demotrats:Want Welfare Reform, Its Commg, StaR 'I‘Rm Sc:pt 29 1992, at
Alb. {opinion of chairman.: of Comunittee for Rtpubhcan Lcadershlp wrltlng for Scnpps Howard :
News Service).. : -
- An exceptmn to: t}us view: would mcludc Lhe able—bodled unemployed who are actxvcly
seeking work and find themselves temiporarily unemployed. This exception is certainly recognized
in.the United States and provision. isamade thercfore. in'the form of unemployment insurane,
not poor.relief. This category i part'of: the favored categories: qualifying: for governmental aid.
See LEvITAN, sufpranote §, ar43+46. But the work incentives xmposed by socxety are strong even
among this group. Seg, e.g.,-Sheldon, supranote 84, e
#wnBroek, supre note 85, at 276 & n.88.
9L This is the “stubborn reality of the. underclass™ for Ken-Aunletta; which ‘complicates the
problem:of making-the destitute disappear. AULETTA, supra note 86; at 275; James Q. WiLson,
The Rediscovery of Character: Private Virtue and Public Policy; in. ON CiaracTER 11;16-17 (James
Q. Wilson ed., 1991}. This is aiso the almost archetypal vision of the welfare quef:n—-n-a mother
of 29 who gets used. to welfare. Aurrrra, supra note 86 at 225-26..
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(in)activity can be ‘characterized as neither honest nor; perhaps, truly
needy—more thieves than victims of misfortune.” Such people are
thieves because they effectively steal resources otherwise available to
aid those with no-alternative other than institutional poor relief. Fur-
ther, because no person could truly be idle, the unemployed poor are
not merely stéaling from the mouths of the deserving, they are doing
far worse; they are employing themselvesin dishonest occupations—
primarily robbery and theft.® In a society which accepts the notion that
people are entitled. to the fruits of their own productvity, the state
could hardly permit people to earn their keep by stealing the wealth
(or the:fruits.of the: productivity). of others. Labor, in. this sense, has
the salutary effect of reducing the institutional cost of maintenance by
limiting the right t6'be maintained to those who “truly” need it; those
who.could not potentially secure life’s necessities by any other means:
It also: makes social ¢omntrol easier and. cheaper. The lower the institu-
tional costof maintenance, the fewer the riches which must be dlverted'
from those who-have acquired them. - SE ; .

“As such; ehglblhty discrimination and: need hlerarchles serve amn-
other 1mportant purpose:.to: pumsh the least deserving, who have no
business: pretendmg to need or deserve: the aid of soc1ety in the first
place.-A static system’ § most severe: pumshments are reserved for those
whoare viewed as:subversive; those potentially able or w1111ng to disrupt.
the established social or economicorder.? The stronger the-belief that
idleness is a personai choice and that every person has a moral relig-
ious and Iegal duty to work the more hkely that those who do not will -

92 fn-discussing” the cconomic efficiency of iricome inequality, Rictiard Posner argues that
“[ilnvoluntary redistribution is a coerced. transfer not justified by high market-tiansaction costs;
it is, in efficiency terms, a form of theft.” PosNER, sufre note 11, at'436; Poverty, in this sense, is
the natural reward of the lazy. and incompetent; it is. also a fate such people: deserve. See
GALBRAITEL supra note 17, at 67 (describing view of popularized Westernt classical economics:
“The competent entrepreneur-and worker were automatically rewarded.. The rest, as automat-
ically, were punished. for. their incompetence and sloth.”). :

- ®BIndeed, this explanaton was commonly offercd as a reason for Lhe cnmmahzauon of the
state of idleness. Idleness. was. described as: - EA
the mother & rote of all vyces, whereby hath msurgcd Sc spronge &c day[y msurgeth )
. . % spryngeth contynual theftes muders and other haynous offenses & great enor-
. mytes s iy all places throughe out this Realme . ... Vacabundes & Beggers . .. dayly. =00
do increase in greate & excessyve nombres into great routs and companies . ., to
the high displeasure of God, the inquyetacon & damage of the Kyng’s People & to - -
the marvaylous disturbance of the Comon Wealc of this Realme. . :
22 Hen. 8, ¢.12 (1530). : :

%% For a similar conclusion from a different. pcrspect_wc see Gmxr:mm: Hmmzx,mng Teee
ToEA OF POVERTY: ENGLAND IN THE Earvy INDUSTRIAL AGE 381400 (1984) (describing develop-
meant of notion of poor as da.ngcrous and potcntxaiiy rcvoluuonary, and on that basis, in need of
stzict social control). : e
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tend to be seen-as a threat to: the-community and will: be-dealt with
accordingly.®® This is all the more so when this type of deviance can
lead. to-anti-social behavior—mostly run-of-the-mill criminal activity—
which must be suppressed if for no other reason than that it amounts
to-am illegitimate and arbitrary means of redistributing wealth.%:

-1 have said that one of the beneficial effects of laboring {to society
at-leasty is the ‘perception- that fewer resources-are misallocated: (by:
diversion to the able-bodied). I explore this further here. Stasis, when
applied to the problem of poverty, has-implications for the approach
taken with respect to: the allocation ‘of society’s resources. The static
paradigm assumes that the expenditure of public funds has a neces-
sarily redistributive effect which runs counter to the notion of income
equality as a réward of individual productivity. Stasis, therefore, will
resist the allocationrof any resources to the relief of the-poor. The result
is that under a static view institutional programs of poor relief will tend
to be-craftedin'a manner that will minimize the costof providing poor
relief.*” This is consonant with the quintessentially static assumptions
that the poor are the authors of their.own poverty and that large scale
transfers -of wealth: to. the able-bodiéd are. counterproductive. . The
so-called traditionalist popular- press has been particularly effective in
articulating: these netions; especially in  arguing that undocumented
immigration provides evidence of the falsity of the notion: of job scar-
c1ty as-an’ explanauon of poverty Thus, Georgle Ann Geyer writés:

Why AREN’T poor Amencans——black whlte any shade of
the Clinton rambow-—-tahng the jObS that 111egals are takmg” -

B A example of this xmﬁori was recendy 'e'xprésscd-by N;echfsé}:fASSémblyrhari Wayne R/
Bryant, the author of New. Jersey's revisions to its*Aid to- Families: With: Dependant Chifdrer
program, when he stated: that, “the:most useful thing welfare can’ do for the poor’isto press
middle-class values upon them: A-middleclass wage earner-does not go to his boss and say, I’
kaving another child; so T'm entided to a-raise.”” See Taylor, supra note 12.: :

% The link between poverty and lawiessncss is routinely assumed by commentators. See, £.g.,
Jencks, supra note 34, at 74-83. Its modern rhetorical form was developed in the: 19th centry.
HIMMELFARR, Supra note 94, at 381-87, finds modern-expression’in-the notion of an underclass
riddled with vice and criminal tendencies. AUTETTA; supra note 86; at 275, -

97 See tenBroek, supra riote 85; Skocpol & Ikenberry; supra viote 83, at 124/ (arguing that one
of the principal reasons that universal welfare state programs were never instittionalized in the
United States has been: the fear that such programs “might result in’ politically unconoliable,
easily expandable ‘handouts’ from- the:public treasury to masses of individual citizens”); Wayne
Greene, Board Kicks Gff New Philosephy of Welfare, TuLsa Worwp, Sept. 1, 1992, at Al (“The state
Commission for Human Services on Monday started a new era of lean budgets, program. reviews
and new- thinking about welfare that puts taxpayer concerns at the forefront.”). " The notion of
cost containment has become especially acute in the area of medical assistance to- the indigent.
See, e.g., Randall R. Bovbjerg & Wilitam G. Kopit, Coverage and: Care for the Medzcaily Indzgent.
Public and Private Options, 19 Inp. L. Rev. 857, 896-905 (1986).
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-z~ v Thefirst and ideologically fashionable answer to the ques- -
tion is that lower income black or white Americans simply will - -
.not take these jobs. {as farm workers or domestics]. But any .
e way you think: about.that:statement, it indicates that some-.: .-
- thing: is*terribly wrong-in-our-society:- Lt i
If they won’t take those jobs because the _]ObS are too. de~
. meaning, then-we need to do some basic re-educating: If they
- won’t. take - them -because -they  can get more money and.
_ benefits on.welfare, then we need to do some basic re~work1ng P
... of our welfare: system o8 :

Redistribution of income in’ " the context of poor relief, then,
amourts to little more than'a subversive act. Asa consequence, stasis
places a premium on alternative approaches to the maintenance of the
desnmte Nomnsutuuonal charity provides one such attractive alterna-
tive. To the extent that thosé with substantlal résources are able to
derwe pleasure from’ rehevmg the Imsery of the’ destitite with their
own’ funds, such tendencies are to be’ encouraged. Even where dona-
tions are coercively derived, through social pressure; for example, the
objective is still the same. Private charity thus becomes an integral part
of any static program of poor relief.” Private giving has none of the
coercive redistributive effects of governmental procr.rams and comple-
ments ‘the notion. that the social and €Conomic, system is unchange-

_ 98 Ccorg‘xe Anne Geyer, ka Wcm t U s Poar Take ]obs Illegak Take? TUISA Wonm '{an 81,
1993 at D1, Lo .
®For exampie, former l’rcs:dent Bush m acccp:mg T.he chubhcan Pa:ty nornmatxon for
Presxdcnt in 1988; stated that:. : S
For We are a nauon of commumtles, of thousands a.nd tens of thousands of ethmc:, e
] :.rchgmus social, busmess, labor, o, nmg]::borhood regmnal and other organi-
: zations, all of them varied, voluntary and unique: . . a brillizing d.wcrslty sprcad I1kc -
stars, like a thousand points of lights in the broad and pcaccful sky.. o
' Does government | havc 2 placc:> Yes. Governmcnt is'part of the nauon of commu—'

nities—not the whole, just a part.
George H. W. Bush, Address at the. Rgpublzcan Party Convention acceptmg tke Republzcan Paﬂy. '
Nomination fafr President of 1 the United States, Aug. 18, 1988. in FacTs on Free Woren NEws DIGEST,
Aug. 19, 1988;-at 605 The . Reagan: Administration: also, worked hard to populanzc private;
charitable giving as a 51gn1ﬁcant means. of ﬁghtmg povcrty See, 2 g -Low INcovm OPPOR'I*UNI’I'Y
WORKING, GROUP; supra note-13, at 43-47. : e :

.. Atthe heart of the static system’s integration of chanty are anumber of statutes a.nd progrmns
designed- to facilitate the giving of charity. In the United States, the most important of them -
inciude favorable tax policy-—primarily, the charitable deduction, LR.C. § 170 (1988 & Supp. IL
1990}, and the exclusion from income of much of the income received by charitable organiza-:
tons, LR.C. § 501 (1988 & Supp. II.1990). Other methods are also available, and include Good
Samaritan provisions. See, e.g., N.J. STAT, Axwn. § 2A:53A-7 (West 1987) TEX. Crv. Prac. & REM
Copr Ann. §§ 84.001 1008 (West Supp. 1993). . .
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able.!®Moreover, private charity is-driven by arelentless social pressure
that rewards charitable: giving with 'social and economic advance-
ment.!” The well-off appear to profit from:charity-as it is least likely to
threaten. the social order, or empower the poor.!® As such; some- have
argued, prwate chanty 15, ina democratac socxety profoundly ant-
democratic. 103 el el chn i - '
In addition; cost reduc‘aon incentives tend to focus ‘onx m1mm1z1ng
ald—oproviding' the-least amount  necessary for ‘maintenance to the
smallest number of people. From the. perspective’ of stasis, resources
devoted in excess of those necessary to keep the poor from destitution
are resources poorly spent; they will not increase the productivity of
the people being maintained, while those who are productive are
forced to ‘share their resources with those who are not as producﬂve
In the jargon of our times, we prowde opportumty ( to Work) notresults
(mcome) Fmely crafted deﬁnmons of income units charged with the
obhganon of mutual. maintenance, usuaily famﬂy units however
broadly defined, and the Aattempt to link the indigent and those taxed
to. Support them (Le. Iocal admmlstratlon) prowde some of the com-

10 This no!;xon has gcncratcd some support, and cven grcatcr mtercst, among econormsts
Mainstreant ‘ecoflomie” theory hy'pothcsucs that governmental transfers, i the Tort of indfitu-
tional poor relief has two effects, a “substitution effect” and an “income effect.” With respect to
the former, the hypothesis holds that, assuming that the combination of private and public
transfers in the aggregate opumally meet the aggregate’ socud need for poor relicf, increases in
governimental translers lowers the sodial need for additional contrbutisns; cvcrythmg else bcmg
equal, thereby encouraging the substitution of pubhc goods for, private charitable trarisfers. The

“incomie’ effect” is fairly intuitive; ‘the mote the govermmient takes from & person in‘the form of
taxces, the lower that pcrson s disposable income, and thie less able the persori will be 16 contribiite
to charity: Thus, a5 taxes‘are raised to’ meet public poor relief obhgauons, ‘the level of private
giving shiould decrease.” Sez Burton Al Abrams & Mark' D. Schit;, The' “Crowdmg«Out” Effect of
Governmenital Trimsfers ont Priviats’ Chnritabls Contribitions, $3(1) Pus. CHoCE 29, 30-31(1978).

M Soe Long, Social Pressure and Contributions to Health Charities, 28 Pus. Crioice B5, 66
(1976); Berry Keating ‘et al., United Way Contribiitions: Coercwn, Chcmly arEwnomzc SelfInterest?
478 Econ. J. 816, 817 (1981).

- 102 See a8 ‘Alfieri,” stipre nate 210 But sée Sarah G Carey, thlanthropy ami’ the Powerless
(197:;), I RESEARCH PAPERS- (PHILANTHROPIC FIELDS OF INTEREST) 1109.54 {Sponsored by
Commission on Private Philanthropy and Public Néeds, US. Treasury Dept,, 1977)

108 T the extent that the wealthy control a sighificant portion-of the funds used to-alleviate
the plight of the poor, the funds will be used only as that portion’ of the population directs. This
notion was put nicely by Fernand Braudel, “[h]e who-gives; dominates. The theory of the donor
works not only at the-level. of individuals and societies but also for: civilizations.” Feananp-
Bravprr, IT THE MEDITERRANEAN: AND THE WORLD I¥ THE AGE OF PryiLipIi, 826 (2d revised
ed: 1966, rans. 1973 by Sian Reynolds}. Thus, voluntary charity substitutes décision making'énd
the preferences of the donor: class for-the. collective’ preferences: of ‘the’ nation, at’least as
represented in the'nation’s legislative bodies. Gans, supranote 41, at 26468, Christopher Ediey,
Jr.. Season’s Seethings: I am Not a Point of Light, Lrcar Tives; Dec. 18-25, 1989, av 26.-
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mon bases for effeCUng the cost reductive imperatives of the static
view. 104 . )
Lastly, the fundamental passmty of stasis implies a reactive, rather
than an active, approach to. the aid of the poor. It describes an outlook
that regards - the-problem of poverty as substantially constant in the .
aggregate, though cyclical as to particular people or groups. This
outlock: accepts as -an unchangeable fact the existence of a group of
people with less: than others, who-are in.a constant potential state of
need; the potential is realized when, for an endless:number of causes,!%®
some, but not necessarily all, of this group of poor become destitute
for periods of time. There is.no: relief from.this cycle because, as
already noted, there will always be people with substantially more than
others in a society that accepts substantial income inequality. Programs
of relief are geared primarily to respond-to-need which is both unend-
ing in the aggregate, and temporary for a great number of individuals.
In this sense; our permaneént. poor relief programs are meart to be
temporary and to-relieve only the most extreme want.!%. .
-Reactive sensibilities reinforce the tendencies to'treat poverty as'a
separable problem,.to elevate:the goal of amelioration, and to-mini-
mize the: perc:ewed uuhty of eradicative: programs. The guiding notion.
is that the ‘poor are a separate,: and inferior; component of the general
population.'”. The comparimentallzanon of poverty is’ deeply embed-.
ded in the American psyche. Itis evidenced by the way in which poverty
is: defined,;: by refererice ‘to a ‘poverty. linre;-for instance—a boundary -
which identifies and. subordinates one kind'of person’ (4 person:in: -
need) from the rest of us. It is evidenced by the language of separation .
used to describe the poor. The desperately poor are not like the rest
of the Taboring populauon they are a different subspecies of humamty
They are the “lower classes, the ° underclass, the “dangerous [classes],

tot See mﬁa Part III C e qf Pamdzgms aﬂd Archetypes A Gmeml Tkem"y qf Ammcan Pom'
Rehef infra text notes 33541 and accompanying text.

- '5This is the old. “causes of poverty” problem, over which scholars and others have destmyed
thousands of acres of woodland. A.listing of articles covering this subject would kikely exceed:the
length of this article. For a brief list, see the articles cited supra in note 51, g

W8Toxr, F. HanoLer & Ervex J. Horimwesworrr, Tee “DesgrviNG Poor:” A S‘I‘UDY oF
WELFARE ADMINISTRATION 203 (1971} (“AFDC is basically a low-icvel: income maintenance pro-
gram; and very Litthe else; much more routine than flexibie.”). : 2 :

107 See HIMMELFARE,- sufrra note 94, at 288-304; 371400 (discussing’ c!cvelopment of DOHOR
of separateness.and inferiority:in: 19th Century Britain); PIves & CLowarp, supra note 14; &t
165-75 (degrading non-productive able-bodied-serves. as effective means. of reinforcing work
cthic); Alfieri, supre note 21, at 682-9Q (examining. tendency of even advocates. of the poor to
treat them as sub-status individuals and give short shrift to their concerns); Karst; supre note 51,
at 3-7 (describing manner in which modern welfare systeim separatés the poor from restof socxcty
and treats them, through such programs, as inferior). : : :



1028 BOSTON COLLEGE LAW REVIEW “o [Vok 341997

discontented and potentially revolutionary.”® The very labels society
uses to “describe” the poor brands them and makes self-evident the
need to make them act differently (for their own good). It reinforces
the conclusion that they are responsible for the ills with which they are
plagued as-well as those: (societal or economic) ills which gave rise to
their poverty in the first place.'® Indeed, separation itself serves as a
means of characterizing the very nature: of the poverty which gave trise
to the indulgence in creating distinctiveness. It is, thus, commonplace
to -hear .that poverty is- caused-either by an-inability to- provide for
oneself because of childrearing, physical or mental disabilities,"% or by
the refusal to do so. Both are deviations from the norm, either to be
pitied: (incapacity)}: or: otherwise'despised as such. In a large sense,
then, the problem of poverty is a dilemma caused ‘by the poor Hlnot
a deﬁ(:lency of: socxety i general1 1% : :

- The static view in this manner also remforces the behef that efforts
to eradlcate poverty: by modifying : thesocial  or- economic. basis of
society are beside: the point. Neither the social nor the economic
system is defective in any fundamental sense. Rather, stasis imbues us
with the reality of a perception: that the aid-eligible poor are inferior,
defective ‘or: otherwise: not like: the “normal”. person in the United
States: They are the type of people who worry us because they do not
feel stigma.-“They-seem to be passive; accepting, satisfied, and unable
to: take adva.ntage of the few- thmgs that ‘the AFDC: program has to
offer.”!* And in ' this manner; a validating basis is prcmded for ‘the
tendencyz. of ‘stasis to embrace a'reactive methodology. ‘The-manifesta-

108 HNMELFARB, supm note 94, at 371—-400 ALLET’I‘A, supra. noic 86 at 2’72 _}’cncks supm
note’ 34; at 143:208; Peterson, ‘supra note 55, at’ 3; Rass; supra note 35, ar1517:36° (ana]yz:ng
marginalizing. rhetoric in judicial decision making whick treats the poor s, class‘apart).

19 Labelling theory has taught us that we tend to become what we are called. Davxd P
Farvirigton, The Effécts of Public Lakelling, 17 BraT. J. CriMivotocy 1127(1977); see also Ross,
supranote. 35, at 1509-10 (arguing such notions make it easy to conclude poverty is lrremed.l-
able).

.. 101 effect such people are different’ fmm the soueta.t s%z.ndard because, ot only do they
lack the money or resources to provide for themselves, but alsé because they cannot funcuon in
accordance with the societal norm:-See Ross, supra note 35, at 1502-08. -

1L See,-e.g., Ross, supra note 36, 4t 1502-08; Briggs, supra note 84. Contrast this view to I:he
universalist notion of certain modern scholars who take: the gosition that poverty is therely part
of an overall problem (correctable}, a kind of societal disfunction or inefficienicy. Seg; e.g., Thedi
Skocpol, Targeting Within Universalism: Politically Viable Polidies to Combat Poverty in- the United
States, in Tre Urpan UnpErcLass 411-43 (Christopher Jencks & Paul E. Peterson eds., 1991).

2 But- see GILDER, supra note: 14, at 79-98, in which the author argues that poverty, ard
especially the poverty-of the racial and ethnic ghettos are o' direct result of a:“crippling plague
of broken families” which followed naturally from the ai')a.ndonment of traditional gcnder roles
andl the primacy of the. traditionat family. Jd., at 97-98.

U3 HANDLER & HOLLINGSWORTH, supra note 106, at 177‘. '
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tion-of this tendency is reflected by an implementation philosophy
which limits provision of the most basic material needs to those other-
wise:eligible people who:are desperate enough and persistent enough
to seek aid from:the state; it is-not guided by any desire to seek out
those whose economic condition could be.improved.!* -
The deviance of the poor extends beyond the physical; the poor
in the static world view do not act or necessarily share the same culture
as middle and upper class America.!'* Indeed, there might well be a
closer link-between the poor and the criminal class, than between the
poor and the péople who bear.the financial burden of maintaining
themn.!!® This view has been amplified in non-homogeneous. societies

¥Piven and Cloward describe the passivity of a federal/state welfare system in which the
applicant quiteliterally had to undertake something akin to a quest o4t of Arthurian legend in
order 1o obtain the “prize’>some form of relief to.which the applicant was likely:entitted to in’
the first place. See Prvew & Crowarp, supranote 14; at 149-61. Those who need. thie system most,
and who could best benefit fromr whatever ‘programs are. in ' place are the least. likely t6 know
about the programs, or its potential benicfits, and therefore are also the least likely to seek theése
programs’out. Se¢ HANDLER & HOLLINGSWORTH, supra noté 106; at 177; Sition, Invention, supra
note 36, at 17-93. (describing incréasing passivity of system separating its.incotne maintenance
from its social services functions). S A e }
H5This raises the familiar ‘canard, the “culture of poverty.” See suprd note 89, This concept
has ancient roots. In the medieval period it was assumed that the poor were different; the poor
were supposed to be different in a strict hierarchical society. See TrERNEY, supranote 16, at 58-61.
While, the poor were. theught inferior, only the able-bodied who refused to work, and thereby
violdted the class and status norms of medieval sociely, were despised as deviants and punished
as beggars; thieves and vagabonds! 7d. at 58. The only ground for fefusal‘to aid the poor was the
presumption: that atmsgiving would encoitrage vagrancy and: idlenessicin®effect encourage: thie
violaton of status norms. Jd. at 61. This was the conceptualization of the problem that came to
dominate a substantial part of the Elizabethan Poor Law arid American concéplions of poor relief:
Jorw PouND, POVERTY AND VAGRANGE 1 TUDOR FNGIAND 30-76 (1971); MENGHER; supra noté’
15, at 89-5%. v ST e e i e e L e it
..~ The modern version of this notion is tnged with racial and ethinic overtones., The inferiority
highlighted is evidenced by the subjects’ fack of economic success, becduse to be normal means
lo be successful, or at least stable and upwardly mobile. Ses, £, GALBRAITE, supranote’ 17, at
254, WiLson, supranote 9k, ae 11, S . e S
. Indeed, modern conservatives share the vision of the poor as diffetent (inferior); but they
tend to take the characterization a bit further. For “conservative” comumentators, the: difference
is not altogether benign or unconscious. They argue from the perspective of intentional éonduct,
The poor are basically tazy at heart (or at least would: prefer to receive money from the govern-:
ment than work at a disagreeable. job: for. the. same amount of money)-and require. the rigor of .
litle. or no- governimental aid in order to induce them to work for 2 living: See; e.:;: MURRAY,’
Losive GrouNDp supranote 14 (Murray's point is that everyone is lazy at heart, but the poor have
been given a means, through modern systems of institutional relief, to capitalize on:their laziness
at the expense of those who work, with what Murray considers awful consequences for recipients
of this-largesse); GiLDER, supranote 34, at 64-74 (arguing poverty can. be explained as resuit of
abandonment by the poor (as result of pernicious effects of modern welfare programs) of central:
tenets of success—work, monogamous heterosexual famnily structure with tradifional genderroles;
and faith represented by traditional Western moral codes). ... :
H6 See supra, notes 92-93.
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like that of the United States in the late 20th Century, where the poor
may be disproportionately members of non-majority racial and ethnic
groups.''” In. this way; the static assumption: that the poor are respon-
sible for their own: condition'® merges 1mpercept1bly with the Amen»
can Protestant vision of poverty. S R TR
Protestant theologians; commencmg durmg the formamre penod
of the break with-Roman Catholicism-in the 16th Century, have as-
serted that hard work and frugality are close to divine commandments.
Influential early Protestant thinkers constructed their welfare systems
on this basis. Thus, for instance, Martin. Luther’s: Ordinance for-a Com-
mon,. Chest for the: Saxon town. of Leisig in- 1523 provided for: the
abolition of begging by the able-bodied. No aid was to be given to those
who could work for their keep, with the exception of the worthy poor.
They, along with the sick, the. aged and orphaned _poor childrén were
the only classes of persons meriting maintenance by the community.""?
Ulrich Zwingli’s Ordinance and Articles Touching Almsgiving, created
for the City of Zurich in 1525, is even more blunt in its assumpuon
that the able—bod1ed poor must suffer the (physmal) consequences of
their lack of desire to-work. The right to aid was based on the moral
character of the eligible and the election to refuse” to work for one’s
keep was a. great 1mm0ra11ty Thus, mlmmal relief was to be accorded
“any persons, whether men or ‘women; on whorn it is knowxi that they
spent’ and wasted their days in luxury and 1dleness, and Wﬂl niot work
Indeed, the- abie—bodled who refused to wor . were to: be treated 11ke
those ‘who failed ‘to attend sermions; biasphemers, and those’ who in-
dulged “in any ¢ other klnd of wantonness and fnvohty gk ‘These notions
found expression in New England where the Puritan thinker Cotton
Mather explained that only: the disabled were worthy of charity. For

U7 Spe MOYNTHAN, supranote 61; Arthur R. Jensen, How Much Can ' We Boost IQ and Scholastic
Achievement?, 39 Harv.Epnve. Rev: 1, 74-96 (1969) john & Horner, supm note 51, at: 140—52
18 See supra; text-accompanying notes 85-93. : :

19 Martin Luther, Ordinance for-a Common Chest i Sow: EARLY ”IkAC'rs OoN POOR RELIEF
34, 92-93. (FR. Salter-ed.,"1926) (First published in 1523} ;

: 19 Ulrich: Zwingli, Ordinance and. Articles-Touching Almsgiving; in Some Earvy-Tracts ‘on
Poor RELIEF 99,:100=01:{(FR. Salter ed., 1926) (First published in 1525} Such unworthy peoplc
were to be given aid only when they arrived “at the last stage of destitution, and even then
reference must be made to the Mayor and City Council before settling what is'to be done with
them.” Id. at 101. On the other-hand, the pious, “who have worked all their days and taken
trouble to maintain themselves honourably, who have not tonsumed their substance with riotous
living" but happen: to be, through God's providence, unable:to: work any more to maintain
themselves by reason of war, fire, famine, accident, excess of ch:idren, old age or othcr mﬁrrmly :
were to be maintained at the expensc of the state. Jd.- L : :

121 7d. at 99, 101.
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the rest; the best charity was work:'® There was, thus, a clear  tie
between compliance with the religious commandment to work and: the
right to be maintained by the state in times of need. Ina world in which
religion was not far réemoved from the-everyday things of statecraft,
Protestant thinkers encouraged the state to help God reward in this
life those whose lives were guided by Divine rules, and to punish; both
in. this life and the next; those who chose to ignore the Word of God.12?
Moral blameworthiness, thus, was part and parcel of the requirements
of relief. The unemployed, able-bodied person was morally suspect and
unworthy of relief. They were suspect because they likely became poor
through their: own fault—by. gambling, drinking or lack of desire to
work. Relief was, at bottom, a-faultbased- system.'* Thus; religious
theory serves to confirm the view of stasis respecting the nature of
society, the économic order and the poor: Poverty remains the outward
mark. of inward sin. The poor deserve: their fate. o

_ _ _ B Paradigm Archetypes _ -
- Every paradigm of the type I describe contains within it an arch.
typal form——a concrete ‘manifestation of paradigmatic rules and. ‘con=
straints in purest form. It is this concrete archetypal manifestation
which gives the paradigm form and meaning.'® The archetypal creas

. B Quoted in: MENCHER; supra note 15, aiti45;44_'-(Cc_:t'ton'Mathcr-maiﬁ'tainé&;'.‘-‘fo'r'ﬁ_lo'sé who!
Indulge: themselves in:Idleness; the Express:¢command: of ‘God untor usyis; That we should ey -
them:Starve, ). oo v SR R G e s e D 5

#Thus, John: Galbraith. qriotes the: Calvinist. precepit—“The bnly sovnd-way. to solve ‘the,
problem of poverty, is to help people help. themselves.” Ci;u;rsmrra,f'.supm note 17, at 251: For: -
American Puritans, [ploverty, ike wealth, demotistratéd God's hand; and white riches were.proof.
of goodness and selection, insufficiency was proof of evil. and:rejection.” MENCHER; supra note
15, at 48. For 2 discussion of the blending of early Proté'stﬁnfthis:omgy and the' poor law of the
American colonial period, see Stefan A, Riesendeld, The Forinative Erg of Americain Public Assis:
tance Law, 43 Car. L. Rev. 175, 201-14 (1955); Julius Goebel; Jr; King's Law: and Local Custom -
in, Sevenicenth. Century New England; 31 CoLvm. L. Rev. 4186, 427 w9 (1931 e

. 1 Compare the notions.of Luther and Zwingli; supra tiotes: 119=21 with those of moderr day..
commentators:. - L : o SRR T s o :

~.; - We are iow confronting. the conscquences-of this policy of moral “neutralitg.”™

. Having: made. the -most. valiant atternpt: to:“objectify” the problems: of poverty,
-crintivality, illiteracy; illegitimacy; and the like, we are discovering that the economic- =
- and social aspects of these problems are inseparable. from the moral and ‘psycho-
logical ones. And having made the most determined-effort to devise remedies that
are “value-free,” we find that these policies imperil the material, as well as the moral, ¢
well-being of their intended beneficiaries—and not only of individuals but of society. - ¢
as a whale. A S .
Himrelfarb, supra note:12. (footnote omirted . i R e

125 Cf. Briggs, supra note 84, ac 229-30. (noting- importanice” of underlying philosophy-of

wellare for determining parameters of systemns. created). . B RN s
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tion of the static conception of the relationship of a society to its poor
in Anglo-European society is the system of poor relief created by Canon
Law,'?0 which, prior to the Protestant Reformation, was administered
by-the Roman: Catholic-Church and enforced:in ecclesiastical courts:
Modern poor relief in the United States derives in large part from the
ecclesiastical system in place prior to the Protestant Reformation, and
which was thereafter codified as the Flizabethan: Poor Law.1# As such;
much of the way that the passivity and immutability of the static vision
has. manifested itself in the motivations, structures and limitations of
current systems: is rooted:in- the -ancient ecclesiastical- system' long
thought discarded.'® Its. tensions, goals, strategies, approaches and
arguments over reasonableness-and justice-are-our own.'? -

The theoretical:structure: of medieval poor: relief under Canon
Law can be succinctly summarized.® While the structure of poor relief
during the medieval period is relatively unsophisticated by contempo-
rary standards, it does encompass a complete system not dissimilar to
our own. Canon Law accepted, as a fundamental part of its divinely
ordained system, the existing structire of property and social relation-
ships. This syster was based on the ownership of property and was
hierarchical'in nature: Every person was thought to have a well-defined

125 The Romian Cathotic Church in the period after the fall of the Westérn Roman Empire,
and atleast until thie 16th’ Century, asserted jurisdiction over the care and protection of the poor...
Such matters were to: bé:administered: by the ‘ectlesiastical governimentsparish- priests; bishops,
and’ the hierarchy: of the CHuwrch ultimately: leading ' to the: Pope in-Rome-=and regulated by
ecclesiastical law, Poor law; as such, priof to the Reformation, was a matter of Church law: Chuirch’
Law, in turs, was contained inthe: Corpus Juvis- Canonics which are viade up ol GRATIAN'S
DECRETUM. {€. 1140);-and subsequeiit works: containing. Church Law ‘appearing: alter: 1140°
through roughly the ‘end-of ‘the: 14th. century. This was: the law of theé" Chuirch; which irposed-
obligations on the faithfid; and was applicable to the resolution: of disputes governed thereby and
over which the Chutch: claifned’ jurisdiction:. For a: short history of the Canon Law, §ée R.C!
MORTIMER; WESTERN: CANON LAw-40-55:(1953), TrxeNey, supra note 16, at6-9. - N :

- ¥ The history of the evoluton-of médieval Canon Law irito modern state general assistance;
has been extensively described. See Trerxey, supra note: 16, at-128-33; EM. LEoNARD, EARLY
Hisrory. oF Encriss: Poor Rerrer: 210-58: (1900} For. a fuller treatment of the static” charac—
teristics of medieval and Elizabethan poor relief systems, see Backer, supra note 4.

1% Indeed; especially among: Anglo-American writers, there is'a'long tradition of assuming
that modern. notions of poor relief are based on the Elizabethan Poor-Laws, codified in 1601,
and that; prior to their codification; no significant thought was given to-thie' relief of the poor
See, e.g., SIDNEY & BEATRICE WEBE, ENGLISH LOCAL GOVERNMENT: ENGLISH PooR Law HisTORY:
Parr I, Toe OLp Poor Law 3-5 (1927); TRATTNER, supra note 35, at 1-13 (ecclesiastical relief
transitory product of is- time}; LEONARD, supra note 127, at 1-2, 1720, 204 {(characterizing
ecclesiastical poor relief as nornesystem. of haphazard-indiscriminate aid), But see id. at 58 n.3
{noting link between Elizabethan poor law and old methods of relief).

1B See infraPart V.A, Explaining the Disjunctions Between Goals and Implementatwn, Why Don’t
Current. Systems of Poor Relief Seem to Accomplish Their Purposes. :

130 See supra, note 126, for my working:definition. of Canon Law.. - -
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place in society, from which followed expectations of income, social
position.and obligation. Different styles of living were appropriate for
people holding different ranks within society. and people occupying
different rungs of the hierarchy were expected to make do with differ-
ent amounts.** The notion of poverty; therefore, wasnot restricted to -
a-concern: with- absolute need: It also encompassed notions of unac-
ceptable and. acceptable : relative ‘deprivation.*. Poor relief, ‘in - this-
sense, was a-positive tool to:maintain the-social order.:: SERE
The poor relief system reinforced: the social-and economic order
in-other ways: Reinforcement of the obligations of class hierarchy, and
primarily. that laborers: labor,: found: expression ‘in the. tendency. of
medieval poor. law systems to:criminalize: vagrancy. as a violation-of
compilsory work laws: Thus, the ecclésiastical poor law system tended
to rely. on secular criminal law to penalize the able-bodied who ought
to be working for their bread instead of begging for it.'% . '
. The benefits of status and property; however, carried with: them a
sp1r1tua1 and quasi-legal duty of charity."* In tirne of hiecessity all people
were expected to share their superfluous wealth with those in need;!*
otherwise the wealthy were under no. obligation to donate their wealth
for charitable purposes (in addition to any required tithings). Those

: 131 As such poverty wasa rclauve concepi Thus, ifa noble farmly wis reduced to the ﬁnanaal
status of a rich peasant, the noble famlly would be considered impoverished, and qualify for relief.
Why? Because they would be unable to live as réquired by their social station without aid. See.
TaoMAS: AQUINAS; SuMMa THEOLOGIAE, IHE Q. 32, art. 6, Treatise ow Faith'Hope and. Charity,
(transtated as T Tae Summa THEOLOGICA OF SANT TroMAs AQUINAS at 1822-23 (Fathers of
the. English Dominican Province 1981) (%.:.. for no'man:ought to live unbecommgly ).

> 12 Thomas: Aquinas defined need in 2 manner., anticipating - médern: notions of rcIauvc
deprivation. He stated: that, “a-thing-is said to be nécessary, if a man cannot without it live in;
keeping with. his social station; as regards either himself or those of whom: he has charge. The;
‘necessary’- considered thus:is not an. invariable quantity; for ofie might add much more to. 1
man’s property; and yet not.go beyond.what he needs in this way, or one might take much from
him, and he would still have sufficient for the decencies of lifein kecpmg with his ovn position.”
AquiNas; supra note:131 (translated at 1323). .

... 18 SeetenBrock; supra note 85; at 270-79 (discussing rise-of civil pcnal approaches to control
of vagabonds); Margaret K. Rosenheim, Vagraney Concepts in Welfare Law, 54 Cax., 1. Rev. 511,

512-13: (1966); Harry Simon, Towns Without: Pity: A. Constitutional and. Historical Analysis. of
Official Efforts o Drive Homeless Persons From American. Cities, 66 Tur. L. Rev. 631,.635-38 (1992).

33 Sep AGUINAS, Supra note 131 (ranslated at:1321-22) (Giving alms from-out of surplus is
precepi. A failure to give alms, however; is mortal sinr (i} when recipient is in evident need and
is unlikely to be relieved otherwise and (ii)-when giver knowingly refuses to give of his supcrflu:«
tes.).

135 See id.; TIERNF,Y sup'ra note 16, at 34-35. Superfluities or surplus were, in the Canon Law;
a x‘elauve term, generatly referring to wealth in excess of that necessary for a person to maintain
his social status and social and economic obligations to his superiors. See id. at 37;:AQuINas, 'su;bm
note 131 (translated at 1321) {“On the parL of the. g1ver it must be noted that he should give of
his surplus. . . ."). ! ST
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who refused to give an appropriate amount of charity could be coms-
pelled: to do so through: the Canon Law procedure of denunciatio
evangelica.’*® In England; after 1552; the secular government began to
supplement the Bishop’s: power.under: the denunciatio evangelica pro-
cedure- by legislation which" providedthe Ghurch with' the  power to
collect a required contribution.'®” However, the charitable person was
permitted a strictly passive: role—while: required to meet the needs-of
those who sought aid, she was:not compelled to seek them out. .-

- In addition to the:timing and extent of the duty of charity,Canon
Law created a crude system: of eligibility discrimination: “to feed the
hungry, to give drink to the thirsty, to clothe the naked, to harbor the
harborless, to visit the sick; to ransom the captive, to bury the dead.”®
Determination of eligibility under these criteria was to be left to the
parish priest'and to the donor; whe both exercised the kind of discre-
tionary, informed decisi'on—making which several hundred years later
was:thought more appropriate for a profeesmnalxzed cadre of social
workers.!®:Canon-Law: limited discretion ‘only to: the extent of requir=
ing: that the distribution:of aid:be in'amounts “due and customary,”*
with local churchesito provide more detail to meetlocal neéeds:!*: The
Canpon Law: 'al'so_'proifided'-- thatif there was enough'for all; alli who
sought aid would be given to the extent of their need: Otherwise, a
system of preferences devised by Ambrose in 5th century Milan was to
be: -applied, the preféreri'ce¥'sy$téfﬂj b_asé'd.“'dﬁ_':the"_'phy'sii::al_'_ -éonditi'oh_: Of

156 See. ‘I&ERN‘::Y, sujmz oté 16 at 38—-39 Under the process of dmun(:mtzo evangehca, any
pcrson could Fenotince & recalcitrant pansh:oner 16 the Bishop! A recalcitrant parishicner was
one who refused;to contribute his superfluous wealth' to the relief of the poor. Sec: infra, note:
150; for an”explanation of: the notion of superfluous wealth: Originally, the  deiunciatio process
gave:the: Bishop-only the power to exhort contribution from"the recalcitrant donor;-his only
power. was: to- thredten: éxcommunication:. By the:15th- century, :the general opinion . of the
Canonists: had: reversed -itself. By, the beginning of the 16th century, the: commonly accepted
Canon Law posidon:was that a recalciirant panshxoner could be compellcd to fulfill his chantable
obligations. See TIERNEY,. supranote:16. B

137 Ser TIERNEY, Supra note 16, at 127, The statute’ prowded that almis for the poor were to
be collected in cach parish church and that those who réfused o give were to- be reported, most
likely by.the parish. priest, to- the Bishopywho couldicall the recaléitrant parishioner 1o’ induce
and persuade him. to-make the proper contibution. See LEONARD, supranote 127, #t57-59; After
1563; the English seculat law provided: thae if the: éxhortations of the Bishop were unsuccessful
o extracting a contribution, & compulsory contribution- could be assessed and c'o[l‘ec'tcd.- 5 Elz.
L ¢.3; see TERNEY, sufra note 16, at 131; LEONARD; supra note 127, at 58 & n.3.: :

38 AquiNas, supranote 131 (ranstated at 1318-20). : :

3 Ser Bisvo, supra note 21; TowLE, supra note 21; Sxmor:, Lega!zty, Bureaucmcy, supra note’
21; William M. Simon, Rzghts and Redzsmbutwn in the We@fare System 38 STAN L. Rev. 1431, 1437
(1986). . . '
. H40 See TIER}\EY, supra note 16 at 78 : i

ol - Tierney, for instance; describes the efforts to° regulate thie details of poor relief in Engiand
in the 18th and 14th Centuries. Trerney, supre note 16, at 89-109.
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the recipient, his.utility to the community and his connection to the
donor.'¥ The amount of aid reqmred was that sufficient to prevent
death or utter destitution.'®®

The institutional delivery of: aid to the poor was.the responsﬂaﬁny
of the Church. Under Canon Law; each bishop was responsible, in' the
first-instance, for the supervision of the care of the poor of the dio-
cese.'* Relatively early in Church history, each diocese was divided into
several parishes, local units-of administration presided over by a priest,
who was: responsible for the administration of the: revenue derived
from Church assets in. the parish (church lands and the like) and the
tithings of parishioners, and. its use, in part,. for. the maintenance of
the parish poor.®. SERER - :

~Even this most cursory: descnpnon of the system of Canon Law‘
poor:relief evidences the quintessentally static nature-of that system.
The: dlsnngms}nng feature of the medieval system of poor relief was its
acceptance of the notion that the social and political order was immu:
table as the fundamental core of its system-building philosophy: This
order was based on: hierarchy and status of a kind that assunred: sig=
nificant socio-economic inequality.!* True to its static nature; the Ca-

142 Thomas Aquiinas cites 10 boti/Ambrose and Augustne m relating the prineiple of charity
 that favors those most closely united to the giver over strangers, with exceptions that approach s’
fairly comprehensive hierarchy, of need based on the weighing: of a variety’ of fictors icluding
the strengrh of the family connection, the extent of the need and the worthiness of the stranger,
He'also describes the exceptiong of that rile. SeeAQUm s, supranots 131 (translau:d 2t 1325-26):

. 3 Thus; Aquinas argued that ai indigent was eritited to aid siifficient to mieet his immediate
needs; aid in excess of this amount was to be discouraged, it being “better to give to several that
are in need. . .. “Thus we are warned 1o be careful in giving alms, and to give, not to one only,
but to many, that we fhiay profit thany.”” Id. (transtated at 1326) {quoting GI.OSSA LOMBARDY
reprinted it 191 PATROLOGIAE CURSUS COMPLETUS at 1660 (Scries Laurxa,j b Mtgnc ed. ) (Pa.ns
1844-55)). . _ . .

144 Spp T{ERNEY, supra: note 16 at 69—70

15Tt was well accepted under Canon Law that the obligatiof of the parish to support its poor
was legally enforceable in the church courts. See 4. at 127. Such obligations became enforceable
before the English royal courts after 1563. See LEOoNARD, supm note 127 at 58-59 (dewcnbmg
administrative process for enforcing charitable contributions). .

. Both monasteries and charitable hospitals were significant sources of chanty in the medxeval
period. See TIERNEY, supra note: 16.at 83-85; LEONARD, suprencte 127, at 18 (arguing that though
great, monastic. charity. was.uncoordinated. and. indiscriminate). Charitable: hospitals. were - the
equivalent of hospitals: for the sick; and almshouses for the destitute. The ‘charitble:hospitals -
were the forerunners of the almshouses and workhouses that emerged after the Reformauon and
persist into the: present: See generally, TierNgY, supra note 16, at 85-87.

18 Quoting Ambrose, Aquinas suggests that, “When you give alrs to 2 man, you should take
into consideration his age and his weakness; and sometimes the shame which proclaims his good
birth; and. again that perbaps he has fallen fromriches to induigence through no fault-of his
own.” AQUINAS, supra note 131 (translaied at 1326} (quoting AMBROSE, D Orricus; refrinted in
16 PATROLOGIAE CURSUS. COMPLETUS; AMEROSE OPm at 74 (Ser;cs Latina. j.P ngne ed. ) (Paris
1844-55)}. :
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nonical system of poor relief tended to isolate and regulate identifiable
economic and social classes—in its positive role as provider of alms to
young orphans, the old, the sick and the handicapped, and in its
negative role as enforcer of work obhgauons on the able-bodied un-
employed:! - o : ' S

The ‘primary- purpose of ecciesmstmal poor rehef was to’ prevent
destitution: The notion: thata system of poor relief could actually end
the dependency of the poor; however defined from time to time, was
neither part of the consciousness nor even of the vocabulary of the
creators of that system. Rehabilitation was; thus, alien to the conceptual
universe-of Canon lawyers:~The creators of ecclesiastical poor. relief
assumed a general population of industrious, poor laborers who, from
time to time 'in periods of adversity, might require the aid of those in
the locality with more resources. After all, it was not by the command-
ment of mere humankind that people were required to labor for their
sustenance; such had been a'divine commandment in‘effect from the
very beginning of the species.'®® The obligation'to aid the poor thus’
extended:to all of the needy no matter how:the need arcse.'® To'the
extent that the able-bodied members of the:laboring class required‘a.
reminder of their obligation to fulfill the Biblical work 1mperat1ve, the
limited aid available to_the. able—bodled ensured that resources were
spent on needier folk." 10 . - e

And-what of the villain who- scoffed at the Word of Go -'and at -
humankind and refused to_eat by the sweat of, his brow? Canor Law
minimized. the. obligation owed such a person: 1o, obhgatlon o-aid
except to the extent neeessary to prevent actual starvatzon But the

charitable ald The shiftless poor mocked the. Iaw of humankiﬁd as well
as that of God, and, at least in England, the state supplemeoted the

< W Handicapped-at.least severely endughi.to fender the: persoxn: incapable of work. Under-
stand that one epoch’s disability is another epoch’s ordinary (although challenged) person. Good
examples of the ransition in perception of the disutility of bandicap include . the: blind, once
treated as substantially totally. disabled, and. the -hearing impaired; whose rchabilitationn has
proceeded substantially in this century.. See. MEAD, supra note 14, at. 132-35 (describing work
requirements.creeping into aid for disabled traditionally thought incapable: of work}. :

- 18 Gen3:17-19 (setting forth God's commandment that Adam work for-his- keep)

. 18 See, e.g., AQUINAS, supra note 131 (translated at 1236). .

15 The amount of aid might vary, and the circumstances tnggenng ‘the obhgauon to-give aid:
might differ, but, ultimately, the fundamental assumpton was that no person was 1o be allowed
to starve to death if by the provision of such aid a death could be prcventeci See,eg., i
(transiated at 1326} {"On the part of the recipient, an-alms may be-abundant . .. by relieving
his nced more than sufficienty; this is not praiseworthy, and it would be better to gwe to several
that are in xeed. .. . “Thus weard warned to be carefulin giviag alms, and to give, not to one
only, but to many, tl’xat we may profit many.’”}.
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reliet efforts of the Church by imposing a secular obligation to work,
on pain of imprisonment.’ As such, the quintessentially secular static
nodon- that' the voluntarily unemployed, able-bodied person was a
'social deviant.reinforced a theology which taught that the voluntarﬂy
unemployed were religious deviants: : :

In"this. context, institutional -charity was conceived as-a res1dua1 '

system, the system of last resort. It had to be, for God had commanded
that all people -work for their sustenance. As such, any. system of
maintenance would have to be implemented in a manner that mini-
mized the amounts taken from others, and did not reward those who,
though. capable. of labor, did not labor for whatever cause. In the
language of the static. paradigm, such.a system was fundamentally
geared: to provide poor relief based on: the maximization of cost sav-
ings,-and: the reinforcement- of the social order. Ceiven

- Itisin the context of this fully developed static ecclesmsucal system
‘that the: Enghsh poor law system: arose. As a secularized: form 'of eccle-
siastical . poor relief; it:shared'with: the old religious system its funda-
mental static orientation.' The Elizabethan Poor. Law represented, in
effect; the culmination of the longstandmg effort of the English Crown
to absorb the entire system of ecclesiastical poor relief. This effort had
begun in earnest during the reign of Henry VI, when the functions
of the Roman Catholic Church were: absorbed by the: state.®® The -
Elizabethan Poor Law has been rightly characterized as the attempt to
fuse the ecclesiastical system 6f poor relief with the cml statutes which
the English monarchy had over the prior several centuries enacted 1o
supplement that system." Thus, while the major « characteristics of the
system of poor relief did not change rauch, the administrative mecha-
nism for the lmplementanon ‘of the: programs of rehef d1d change
substantxaily 185 - -

151 See supranote 150, Ia England statutes required the able-bodied to work for anyone who
wanted them; at wages determined by the Crown; and criminalized begging. 25 Edw. 3, st. IT
(1330-51) (Statute of Labourers, which had been précéded by Ordiriance of Labourers, 98 Edw.
3, c. I-VIII (1349)). In other emerg:ng Protestant jurisdictions, work might not be required, but
failirre to work might entitle Lhe pauper to the’ barcst aid’ csscnual to physzcal survwal See supm,
notes 119-25%.- ! .

- B2 hdeed; the secularation rmght only be skiny” decp Ma.ny of the first attempis at creaung '
“secular” poor relief borrowed heavily from the religious teaching and’ perceptions of the dormi-
nant’ grodp in the commumty These views were heavily infuSed with the dictates of religiously
derived “right conduct.” Seg e.2., the poor law ordinances of Martin Luther and Ulrich Zwinghi
discussed, supra, at notes 119-21, and reproduced in SOMIZ Earry ’I‘RAc-rs oN POOR Rﬂ.xm—' 92 93
(ER. Salter ¢d., 1926).

155 See, e.g7, TIERNEY, supra note 16; at 131 tenBroek, supm note 85 aL ‘258,

159 See LxoNARD, supranote 127, MENCHER, supra note 15, '

155 See TIERNEY, supra note 16, at 109-31. Tierney argues, however, thata substantxa.l distine-
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- The administrators of this system ‘of poor relief were to be the
“churchwardens. of everie: Parish, and fower.. . . substanciall House-
holders there . .. [who] shalbe called Overseers. of the Poore of the
same Parishe.” They, with the consent of the Justices of the Peace,'¥’
were to determine the amounts necessary to maintain the poor; and
the manner of relief to be afforded on-a case-by-case basis.'*® While
legislation creating a non-ecclesiastical system: of poor relief was na-
tional in scope, the administration of the system as well as the obliga-
tion to raise the revenues sufficient for the purpose were left smcﬂy in
local hands.'*®

In general, the new;y secuianzed Enghsh poor law: forbade beg—
ging.'® It required all the able-bodied males and unmarried females
to: labor for at least twelve hours per-day to provide for their needs.'®!
Furthermore, the overseers:of the poor were to organize manufactur-
ing projects on which to.put to work all of the employable poor.’®® The
able-bodied refusing to-work were to be sent to houses of correction.®
The Tudor monarchs, and the Stuarts;, thereafter imposed severe pun:
ishments'on people classified as rogues, vagabonds and vagrants.’® The
overseers were required to put poor children to work or to apprentice

t10n between ccdeaashcal poor Te 1ef and secula: (Ehzabetha.n) poor rehef was, r.he lattcrs
contern with' the suppression of vagrancy and beggmg See*id. That, 1'think, is 100" narrow a
readinig of Medieval relief which rélied in‘some’ Teasure o compu.Esory work statutes bes supprcss
any desire to abandon: productivity. See: supra: no:f: 150 e i :

156 Sg 43 Fliz. 1, ¢.2 (1601);. '

157 "[T]he Mmors Bailifs, or o:_hcr Hcad Ofﬁcers o[ everie Towne a.nci Placc Corporate and' '
Cifie-withiri this Redlme™ [45 Eliz: 1, ¢.2, § VIL (1601) ] were normally appomved Justnces of thc"
peace by royal' commission. See tenBroek, Suprd note 85, at 262:& n. 27

188 The administrators were responsible for “setinge to worke all such [poor] psons maned _
or unmaried havinge no meanes to maintaine them,” as well as for provxdmg' “the- necessarie .
Relicfe of the lame impotente olde biinde and such other amonge them beinge poore and not .
able to work.” 43 Eliz. 1, .2 (1601). e

| 159 See Stefan A. Riesenfeld, The F ormatzve Era qf Ammcan Publtc Asmtance Law, 43 Car. L.
Rav. 175, 178-—81 (1955) (for Amcnca.n version of Eiizabethan Poor Law) LEONAR.D supm note
197, at 133
B 15°7jac 1 c4 (1509) 39 Ehz 1 e, §§ II, IXI (1597) 39 Ehz i cS §X {1597), 14 Eliz. k,
o3 (1572); 97 Hen. 8, ¢.25 (1535); 22 Hen. 8, c.12 (1530); 11 Hen. 7, c.2 (1495). .

P15 Efiz. 1; c4, § XV (1562). This recodified at least the spmt of the old compulsory Iabor
statutes of Edward L. See supranote 151, S

16243 Fliz, 1, .2 § I'(1601); 39 Bliz. 1, c3 §1 (1397) see 18 Ekz 1 c. 3 §IV (1575—76}

1683 S 43 Fliz. 1, .2, § 1 {1601); 39 Eliz. 1, c.3, § II (1597); 18 Eliz. 1,3, § IV (15’75—76),.
se also 14 Eliz. 1, ¢.5, § XXII (1572); 3 & 4 Edw. 6, c.16, § VI (1549-50); 1 Edw. 6, ¢.3, §XI
(1547); 27 Hen. 8, ¢.25, §§ VI, X (1535-36).

W7 Jae. 1, ¢4 (1609); 39 Hliz. 1, c.4, §§ II, IIL.€1597); 39 Eliz. 1, c.3; § X (1597) 14Ehz 1
.5 (1572); 27 Hen. 8, .25 (1585-36); 22 Hen. 8, .12 (1530); 11 Hen, 7, ¢ 2.(1495);
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them.'® The law imposed financial responsibility on relatives for the
maintenance of their destitute kinsmen.% .
... 'Fhe statutes sought to supplement such institutional’ rehef as the
locahty was willing to provide by private charitable efforts.’” To. facili-
tate charitable giving; or at least its effectiveness, the statutes refined
and expanded  the‘law: on charitable uses, principally to provide a
mechanism to better ensure that charitable foundations devoted their
resources in accordance with the wishes of the founder.®® The pur-
posées to which private charitable gmng was devoted tended o mirror
those of institutional relief.’® . : : I
- The manner in which: the system was 1mplemented is. s1gmﬁcam
emdence of its adherence to notions of poor relief “right”and “wrong?”
which flow from the stati¢ paradigm. Essentially, the Elizabethan- system
devised during . the period preceding the English: Civil War bears a
striking resemblance. to' the medieval. ecclésiastical system of relief it
supplanted. Litte’ more was really required where;. as in Sixteenth
Century. England, the: state- could: easily: fill ‘the vacuum left by- the
forced:elimination .of .Church government and:administration. The
differences between: the two . systems: amounted. to - little more: than
substitutions of procedures which made the secular system substantxaﬂy
more efficient and sophisticated. Institutional relief was still delivered
locally; the locality with the relief obligation was still to provide and
dlsmbute the funds for Iocal rehef Local taxation and the charitable

15543 Ehz 1, ¢2, §§ I I 1601), 18 El:z 1 c. 3 § IV }375—76), 27 Hen. 8 ¢ 25 §VI
(1535-36). .

... 18548 Eliz.. 1, c2 §VI (1601) 39 Ehz 1 c3 § VII ("1597), 18 Ehz 1 c. 3 § )i (1575—76) In
fate Tudor England and during the colonial period.in this country, the primary duty to support
extended to spouses, parents, grandparents and children, each with a duty to support all of the
others.: See Riesenfeld, supra note: 159, at 199. Some states, such as New York, also extended the
familial obligation of support to grandchildren. tenBrock, supra note 85, at 294 The obligation
to support extended to illegitinrate children and to spouses and children abandoned: by the other
parent. Id. at 284.86.

167 See POUND, supra note 115 AT69-76 (prwatc charity might even, in. aggregatc exceed
total state expenditures onifelief); LEONARD;. supra note 127, at. 210-15; MENCHER, supm note
15, at 37; tenBrock, supra note 85, at 259-60..

168 Thus, charitable corporanons could be created and endowed in perpc‘cuuy, and couid be
empowered to receive ‘property for the purpose of dispensing it according to.the wishes of the
founder. To: ensure that the founder’s will was done, the Chancellor was empowered to appoint
commissions. “to eaquire ..., of all ... such Guift.. .. and of the.Abuses and. . Falsityes
defrauding-of the Truste Intente.” 43 Ellz 1, ¢4 (1601); 39 Eliz. 1, ¢.5-6 (1597). See alsa 14 Ehz:
1, ¢.14 (1572).. The zbility of the state to regulate private charities was more important because:
during. the 16th Century a significant amount of money was placed in private charitable. institu-
tions as a result of the abolition of the monasteries. See tenBroek, supra note 85, at 266—67

169 Sze POUND, supra note 115, at 70-74. . :
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endeavors of ‘the: local citizenry remained’the: principal sources of
funding for relief, the latter also backed by the power and support of
the state.' None of this was new. These practices and the concepts of
local charity and: local institutional obligations to fund relief efforts
had:been deeply embedded in’ English custom and practice through
the ‘mechanism: of the: tithe and- the procedure for denunczatw evan-

The Ehzabethan Poor Law. system and Enghsh Iocal pracuee in
the seventeenth and eighteenth centuries’” provided the foundation
for the construction of poor relief systems in the United States.*” All
of the original .colonies, whether or not originally settled by the Britsh,
ultimately. embraced: substantially. all. of the notions inherent in- the
Elizabethan Poor Law.'” Transmitted through the law of the original
colonies, the Elizabethan system was adopted by virtually every other
state in the United States.!” Oddly, perhaps, this system; as adopted,
appeared untouched: either by the Industrial Revolutionor the
vaunted: progress:of Anglo—European society from oné of status to one
of contract.}”® Poverty remains a condition of status, a caste apart from
the rest of soc:lety which: no* amount of Enhghtenment rhetoric- al-

S In ths manner, thc state appropnatcd. one. of the two mgmﬁca.nt pa.rts of the canomc
systemn, the inistitifional system ‘of parish poor reliel providing the ‘rest of the Foral apparatus
of aid. A sizeable portion of the other part of ecclesiastical poor relief—private- charitable
-efforte—=was left to the contnued ministatons of religious orgamzauons See LEOINARD, suﬁrra :
note 127, at 210-20; MENCHER, supra riote 15, at 25-26; 95-96.

171 Sge Riesenfeld, supra note 159, at 176-77; Julius Goebel, I, King’s Law and Local Cigstom
in Seventeenth Century New England, 31 Coryne L. Rev: 416 (1931) for descnpt:ons of Enghsh
legal-and.local practices during the Americar colonial periodii.

.. *TFor a description of a fairly standard system of poor relief in Amerlca durmg thc 19303
that of: Alabama, and. the striking, parallels of that systém to that- of 17th century Engiand sec
Wayne Foynt; POOR.BUT PrROUD: ALaBAMA'S Poor Wrrres 281-320- (1989},

- 173 See Riesenfeld, supranote 159, a1 201-85; MeNcHER; supranote 15, at 4448, _

% 1In this respect, the adoption of the Elizabethan Poor Law followed the pattern of the
adoption of the English common law in. the United States. See Ford W..Hall, The Common’ Law
An Account of Its Reception in the United States; 4 Van: Lo Rev. 791- (1951).

175 Sge Mencher, supra note 15, at 21-53. In this respect, thic United: States is heir to a Iong
tradition of social and political discourse of this nature. See gererally, OLwEN H: HurFroN, THE
Poor of E1GHTEENTH. CENTURY FrANCE:-1750-1789; at 181-18 (1974) (discussing formal and
informal means-for relieving poverty in: 18th Century France); JEaN Sarmarcsr, LA Espania
LUSTRADA DE LA SEGUNDA MiTAD. DEL Srero XVIIT 528-43 (1954) (trans. from French by
Asitonio Alatorre) (discussing proposals current during Spanish Enlighteniment respecting: solu-
tions to problem of poverty). Gertrude Himmelfarh has ably described the rhietorical effect of
postEnlightenment thinking on the discourse of the means of making the poor productive; none
of which affected the fundamental views of society toward povcrty orits poor HIMMELFARS, supm
now 94, at 42-304. :
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tered.’™ Indeed;. this status even has a name—the “underclass.”” Un--
like Britain, which abandoned the forms and underlying assumptions
of stasis memorialized in the Elizabethan Poor Law upon the adoption
of.the National: Assistance Act,)™ systems: of poor:relief in the United
States; at-both the state and federal levels, conitinue to build on the
notions, and to be‘subject to the constraints inherent in the underlymg _
stasis; of the Elizabethan system 17 - : '

C. Out of Pamdzgms and Archetypes A Geneml Theory of Ame'rzcan :
. Poor Relief -

Let us assume for a moment that state and Iocai governmental
systems ‘of ‘poor’ rehef are essentxally static* (an assumption we will
examine below in connection with the nature of change mherent in
such systems) "The model tells us a2 number of thmgs about the char-
actéristics of such systems First; the system accepts as given. the funda-
mentals of the current social and economic order, mcludmg income
and social mequahty We would expect in the first instance, that no
matter what its form, no system of poor ‘relief would cither dxrecﬂy or"
mdxrectly effect 31gn1ﬁcant changes in the soc1a1 order 0

178 See supra text accompanying notes 107-12; HIMMELFARE, supra note 94, at 393. Itis hard
to remember our lessons about the demise_of Jaw, based. on. status, when society continues to
ernploy the social scienices to provc that the poor:continue to, consututc a casle apart Oscar Lewis,
conﬁdent}y dcscnbed what miakes the poor different:. .

o Othcr traits include high; mc:dcnce of matemal depnvauon ol‘ orahty, and of wea.k e

o cgo structure, (:onfusmn of sexual :dcntxﬁcauon, lack of lmpulsc control; strong .-
. present fime orientation, with liule ability to detér gratification and to plan for the
) 'ﬁzturc*wmdcsprcad belief in male supenorxty, and high tolerance for psycho!ogxcal
. . pathology of all sorts: i
Oscar Lewis, The Culture of Poverty in ON LNDERSTAND;NG POV'ERTY 187 191~ 92 (Damel P
Moymhan ed., 1968) ] :
: 17"*".!&1::1.121"13« supra; note 86; jcncks supm note 34 :

11811 % 19 Geo.. 6, .29 (1948); see FurNISS &, Trrron, supra pote 27 at 104——21 :

17'9R.u:se):1fe1¢:i supm note 159, at 178. Cf Bensinger, supra note 35 (examining California
gcncral assistance provisions);, Nancy s, Blanton, General Assistance in California, 12 Sax FERN..
V. L.Rev. 31 (1984) (same); ); Stephen E. Kravit, Standards for General Assistance in-New Hampshire:
An Analysis and Proposal, 16 N H. Bar Ass'x [. 135 (1974), {examining New Hampsiure s general
aSS:lSta.llcC prows:ons and denvauorzs from Elizabethan Poor Law). . -, :

) lsﬂFor mstance, ever: the pmgrams of the, 1960 s Great Souety have bcen descnbed as.
aLtcmpung o give the ehglble poor the tools to function within the economic system, and not to
change the system, ;fsdf See MEAD, supra note. 14, at 33, The notion that the poor will have. to.
make thelr own way in_the economy. as presently constituted continues to be unquestioningly.
accepted by a number, of commentators and those who seek to shape the course of government:
policy. See; e, ¥ Tasz Foncr: 0N POVERTY. AND WELFARE, supra note 13, at 6% ("The Task Force;
belfeves that work should be the cornerstone of the réform of welfdre. The effectiveness of
work- based reforms wxl[ depenci not only on the economic and educationial policies described in
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. Since. income inequality rewards: productivity and industry; all
systems of poor relief should focus on income or in-kind maintenance.
While each-generation produces its losers, no loser should be required
to live below-a certain level-of dignity. Systems of poor relief are meant
to ensure that those that have less do not-have:so little that they are
unable to-live in' a minimally acceptable: manner. While' static society
is inclined to maintain those who try-and:lose; it-is:less inclined-to
support (especially with the productivity of others) those who do not
try: (who are perceived to-be economic criminals). For them, support
is more likely to compel self-help' (employment). In any case, we should
expe(:t our systern of poor relief to be crafied as a minimalist system,
in the sense of prowdmg minimal assistanice.’® It is not fashioned to
eradlcate or even ameliorate, income mequahty Tt merely susta;ns to
varwng degrees ‘those without resources, sufficient for.the purpose.

“With. this in mmd ‘the theory would further Suggest that these
systems exhibit a certain tension between the desire to provide for
those at the bottom end of the scale of soc1a1 and income mequailty
and the notion that people ought to keep what they earn (and there-
fore should not be forced to, part with it to enrich the dehberately_'
unproducuve) This tension should be most clearly evidenced by the

the previous chapter, bt alse’ on pohc:cs concermng ‘the workmg poor ”) Th1s of ursc, 1§ not

16 stiggest’ thdt this notion has fiever béen challenged. For instarice; so—calied"' mvcrsalxsts and

economic libertarians continue to argue that'the whole: basrs or wh:ch relief is '
be changed! See mﬁa Part VI, Sunimary in tkeFa'.rm of “Comimentary: Ave Static 'Systems Good or
Bead, ngmﬁcant voices ifi-déadernid have, for- years, a.rgucci that'a na‘aonai guarante:ed income

program would ¢lminate the ‘iced both to maintain the poor'a.nd to continge to cmploy'a large

burcaucracy of aliis givers.”See ‘e, David AL Larsoii; Long Overdue: The "Single Guaranteed
Minimum Income Program, 69 U. Der. MErcy L. Rev. 353, 355 (1992). Othiers have argued that
thiere: ought fo exist a constititionally mandaved right to'a certain minimum sta.nda.rd of iJvmg.
or to housing. Ses, e.g., Ronald Dworkin, What is Equality? Pars 1: Equality of W.’elfm, 10'PHIE &
Pus. Arr. 185 (1981); Ronaid Dworkin, What is Eqiality? Part 2 Equiality of Resources; 10 PriL.

% Pus. AFr. 285 (1981); But see Ellickson, supra note 65 Academic scholars have also. begun to
explore: the utility of 2 tniversalist approach to poor xelief, cither as a means of fulfilling the
potental:of the currént economic and social system, Skocpol, mpm doté 112, or as'a means of
overturnmg it; Prven- & CLOWARD, supm: note 4.

:. 181 This might be especially-tine wheve the level'of giving approaches what would bé available
if the recipient held a job for which the recipiént were qualified. Note that the ificentive o prefes
one to the othér shifts as the Tevel of relative benefits shifts‘arid as the intangible costs of benefit
acquisidon changes. Thus, for cxample, as the humiliation level increases in connection with the
provision‘of aid from the state; the cost 'of receiving ‘aid versus geting 2 ‘job increases, and the
recipient is more likely to prefer one’ (fhe'job) to thé dther (the humiliaton). This, apparenty,
is the theory employed: by some county agencies charged with the ‘dispensing’ of general assis-
tance. Seg-e.g; ‘Handler, supranote 6, at 524-33 (descnbmg practices in Los Ange}es Colunty;:
California). Unfortunate]y, analyses like - this may not matter where thére are na Jobs available;
whatever the cost of alterhative forms 6f benefit'provision. Seg 2g., RIEMER, supra note 19, at
43-56.
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tendency of:static'systems to eschew an absolutist deéfinition of poverty
in favor of a political definition.'® And, as should be expected, political
definitions might break down along economic; race, gender, and et~
nic lines."®*While these linés can get crossed, they should reinforce the
underlying' assumption. that interference with the p'rivate ordering-of
economic or-social relationships-is forbidden:® Aid is always  “too
generous,” and ‘contribuites to the breakdown of the work éthic,'® or
family or traditional values,'® or to the decay of large cities.™

- Another. characteristic we should observe with uniformity is that
the system should be separablé from other programs arid’concetris of
government. This follows from an acceptance of the notion that the
rieedy are the cause of their own need. The-problems of the poor are
either a result of unfortunate circumstances which render people un-
able: to- support themselves; or: the consequence of ‘an mtentlonaily
made vicious or deviant lifestyle‘choice. Poor'relief systerms-are, ‘there:
fore; structured to ameliorate the results of need_,_amehoration of‘the

82 Sei STEINER, ‘suprd biote 34, a1 108.75; Lance Liebmin,’ The Dqﬁmtzm of Dzsabzlzty i Socal
Security. and. Su{.:plmnmtal Secunty Income; Draunng the Bounds' qf Social: Wegfare Estates 89 Harv.
L. Rev. 833, 855-67 (1976); see also snpm notes 88-92, '

* 13The political ‘debate’ mirrors the” gcneral ‘debate in the Umtcd States conccrnmg the
changirig role of people il sociéty dnd the redistribution of power generally int this sotiety during
the latter’ part.of the 20th Century. While the debate is important: to the natire: of particalar
effects of such changes on non-majority peoples, and the powerless, it lies beyond the scope of
this article. See, e.g., articles cited supre note 51.

oo ¥ A current example: should the amount.of welfare payments made to single parents. be
dcpcndent on the number of chiidren in the household? This question could encompass ques-

tions of race, Morley D. thkcn Tmnsgmemtzonrzl V%lfare ‘Dependeney, 47 ConTEMP. STUD. 31
(1981) gender, Law, supm note 51 scxual oncmatmn Aids and Homelesmsss Personal Acmunts
Law '8 LIBERATION; Pati E. Phﬂ!zps, Commem, Addmg Trisult ig Injury: The Lack of Medzcally
Appmpnate Housmg fo'r ikhe Homieless HIV JIL 45 U, Mrami L. Rev, 567 (1990—91) hand:cap, Lance
Liebman, The Deﬁmtzon of Dzsalnlzty in Social Secunty and Supplemmtal Security Income: Drawing
the Botnds' of Social Welfare Estates, 89 Fiart, L. Rev. 833 (1976) and ethmcny, Note, Into the
Mouths of Babes La Famzlm Latma and Fea?ral@ Funded Child Wélfare, 105 HARV L. Rev. 1819
{1992y,

18 Low Incomz OPP(JM*UNm WORK!NG GROUI’, supra note 13, at 37 (‘Welfare reupzents
rnay ¢orie to have little regard for community standards and local institutions, because no matter
what a community says or does, welfare is guaranteed. The community gradually loses its power
to, 1nﬂuence behavior or to enforce the mutual obl:gat}ons that make a comrnunity livable.”),

188 GinER, WEALTH AND POVERTY, supm note 34, at 6474, 25969 {loss of faith and tradi-

: uonaI values are at core ‘of poverty problem); Grpek, MEN aAnp Manriack, supm note 14, at
79-98 {family values and traditional gender roles are bedrock of stable and independent working
class); Grazer, supranote 34, at 14046 (strength of traditional structures—family, church, ethnic
group, ne;ghborhood and volun:ary organizations—are essential and havé been rcplacccl inef
fectdvely by institutionalized forms. of relief); Bush,: mpm note 99 (scckmg replacement c:f
governmental chirity by waditional forms of voluntary efforts).

187 Skelion, supra note 12 (Address by Governor of California a:gmng state will continiie to
lose jobs as long as welfare spending remains out of control}; WiLson, supra note 14, ar 46-62.
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causes of need focuses: on programs. which: can “fix” the. poor. The
problem of alleviating the condition’ of the-poor is, in this: manner;
treated as quite distinct from labor policy; discrimination policy, mone-
tary policy; military procurement or any other: problem or policy area.
Static.poor law systems- tend to respect these boundaries.'® It would
follow. that since poor.relief does not touch. on complex matters of
policy, but does concern. 1tself with: cost minimization, much. of the
administrative machinery of poor relief should be found at the local
level. Local administration, it is believed, reduces aggregate costs and
simplifies the process.of discriminating between classes of the needy,
effecuvely eliminating all who do not qualify for aid.'® The “relief.of
the poor is'a matter which can only be efficiently administered by men
who have a great knowledge of detail. "% :

. As a minimalist and discriminatory system the statu: model would
dictate different treatment of the various categories of potentlal recipi-
ents: of aid, 1 Since stasis assuries that the poverty of the able-bodied
reflects voluntary lifestyle choice, it follows that poor relief to the
able-bodied should be extremely troublesome, at least to the extent
that such: aid is perceived as a reward for the decision not to work. As
a-consequence; aid: to'the’ able—bodled will be kepttoa mmunum, and
likely will be limited to the prov151on of minimally necessary food and
shelter. In. many. Jumsdmuons, governmental aid to the able-bodied
w1thout minor- (:hﬂdren may approach nothmg For exampie, An—

188 See, e X8  FURNTSS & TILTON supm notc 27 at 154—56 (noung whﬂe Aotion of fulI cmploy—
ment has been exbraced as ideal; government hias taken mininoalist attitude 1o its achicvement,
telying onl private sector to achieve goal). Eveni the New York Task Force on Povcrty and Welfare;
ih récommending : a more 1ntervcnt10mst approach 1o Tabor pol:cy, rcmncd falrly conservative
in its suggestions, conccntraung 4ri"a ¢all for wiore résponsive fscal and monctary policy and
making Afnicrica more competmve in forc:gn trade, See TASK' FORCE ON POVERTY, suprd note 18,
4t 43. But ‘the separation of poor refief pohcy (as an amehorauvc deéviee) from other social pohcy
aréas hias conve urider increasing exiticism . Seg, e.g., ‘Forre DovRING, INEQUALITY: THE POLITICAL
FoonoMmy oF INcoME DISTRIBUTION 146—48 (1991) (argumg United States should take more
activé role in achmvmg ﬁ;ll employment) BL’UESTO\E & HARRIS()N, suf)ra note 32 Rexmer, supra
note 1907 °

189 Spp Low INCOME OFPORTUNITY WORKIN’G Grave, supm note 18, at 51; Task chcz oN
POVERTY AND WELFARE, mpm note 18, 4695, Liocal administration snakes it easier for the
providers of relzef (taxpayers) to polmmze thc grammg of aud See Bensmger, s a note 35, at
506. '

190 EONARD; supraote 127, at 133,

W Thie termn “discriminatory” is used here both in theé sense of tréatifig different clisses of
peaple differently in accordance with ecoromic ¢riteria, and ‘also in the cornmonly understood
sense of different tréatment on thc basxs of sucl*: categoncs as race gcndcr, scxual onemauan,
cthmc:ty, and rchgxon :



September 19935] SYSTEMS OF POOR RELIEF " _ 1045

zona,'? Delaware,'%* Hawail,'%* Louisiana,!® Massachiisetts,'" New Mex-
ico,’” North- Carolina,'®® Ohio,'* Oregon,* South Carolina,®! Tennes-
see,” Washington,*® West Virginia,® Wyoming®® and the District of -
Columbia®® do not provide significant aid of any kind to peoplé who

are not otherwise worthy: Worthiness is likely measured as a functionn

of ‘ability to qualify: for any one of the federal categories entitling a
person to federal assistance: The recent'concern about the -homeless

192Anzona prowdcs a.snstancc only to persons who arc uncmployabie See Arrz. REv STAT
ANN. § 46-253 (1088).

193 Defaware lmits zid benefits to the élderly, families with' dependent children, the" dmab!ed
and to unemployables. See DEL. CODE-ANN. tit: 31, § 505 (1985}, -

s, 2 Hawail provides aid only o the aged, blind and. the disabled i in. accordancc w:th the
clxglbzilty reqmrcmenss of thf: Supplemenlal Sccurlly Incomc Program HAW REV STA'I‘ § 346—52
{1991):

- 198 Lonistana prowdes azd only o nccdy, mﬁrm, s;ck or dxsabied persons LA Rev. STAT AN\:

§ 46:464 (West 1982). P ; i
196 Massachiisetts lzmxts sid: programs © ﬁamﬂxcs, cl’uldrcn unmarned pa.rcnts and the eldcrly
Mass. Gen. LAws Axnoch18; §2¢AY (West Supp.-1992):- i .

197 “[Plublic-assistance shall be provided under a- general assistance’ program 't bt on behalf
of eligiblé:persons who: are under elghtﬁen years of age:and meet: alt ehglbxhty conditions for aid -
to: Families with dependent children: -except the- relaaonshxp to.the person: with whox: they- are
Hving” or are tcmporar;iy disabled and are not: recemng AFDCIN.M. Sm"r ANN, § 274 2 7 (Wch:e
1978). e
. 1981n’ North~ Caroima, persons wl'zo may  be cl1g1ble for pubhc assistance are ilxmtcd o
families, persons-at least 65 years old; or persons between. the ages of 18 and 65 who are
permaneritly and: totally disabled:: See N.C. GEN:-STAT. §§ 108A-28, 41 (1988)! :

¢ .1 0Ohio hasa general assistince program that is available to persons over the age of 18 and
under the: dge. of 60.5ee Oto Rev. ConE: AN, §:5113.03 (Baldwin Supp. 1992). :

: 20 The Ofegon Adult and Family Service Division proscribes the eligibility requirenicnits for
general assistanice,: but' Oregon:law does not: list- any. spec:ﬁc requirements except for: state
residence.: See On: Rev: STaT: §§ 411.710, .740-(Supp. 1989).: :

. #1 South:Carolina’s general relief program is available only: to needy f:-zmrhcs or handzcapped
and unfortunate persons who are not-eligible for any other type of assistance and unable to
support-themselves: due- to-a physical or merital infirmity. Seze 5.C. Copr ANN. §435-65 (Law.
Co-Op. Supp: 1592) & §43-5-310 (Law. Co-Op. 1985).

22The only programs availabie o the poor are medical assistance, comrmunity clinics, food
stam.ps, energy assistance, and job opportunity programs See Tenn. Cope AnN. §§ 71-5-101 to
-1310 (Supp. 1992}.

03T Washington, géneral assistance is available only to pcaplc who ate mehgxble for federal
aid assistance and who.are either pregnantor mcapacnated due toa physﬁcai or mental inficmity.
See 1992 Wash. Legas Serv. ch: 165 (West). - & S

- 20 West Virginia does not provide pubhc or-genéral assistance to mcixgen: persons,’

2°°Wyommg law does not.provide publc.assistance except for AFDC, although it states that
programs: are: 1o be: provided: 1o individuals who- lack sufficient income or resources o provxdc
for themselves. See Wyo. StaT. § 42-2:103 (Supp. £992).

W8The District of Columbia provides for AFDC, Ceneral Assistance for Chx!drcn Emcrgcncy
Shelter Family Services, and General Public Assistance. D.C. Cope AnN. § 3-202.1 (Supp. 1992):
However; General Public Assistance is ava;lable oniy to dxsabled pcrsons gl C Cope Anw. § 3-
205.42a (Supp 1992} .
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will not change the nature of the response of state and federal govern-
ments; even with respect to the destitute able-bodied who lack minor
children to support.®? :

: Since work is good -and unemployment is ‘bad static systems
tend to implement programs that make the provision. of aid for unem-
ployed able-bodied recipients as unpleasant as. possible ** Since: the
core societal imperative under.a static: regime is.to. work, we should
also expect static poor relief systems to require the able-bodied poor
to labor for whatever gid is provided.?” Those able-bodied poor who
refusé to work for their keep, whether it be provxded by the state or
otherwise, will be punished. This pumshment would consist of crimi-
nalizing acts of vagrancy or otherwise assessing penalties on those who
earn their living without the benefit of gainful, honest employment.!?

: 207 Sop, e.g;, Norman Sicgel; Homelessness: Its: Origins, Ciuil Liberties Problems. and Possible
Solutions, 36 Vi, L. Rev. 1063 (1991) (arguing homelessness in places like New York City is
function, of displacement of racial miriorities caused: by urban: development); Donald E. Baker,
Comment, “Anti-Flomeless™ Legislation: Unconstititional: Efforts to. Punish the- Hlomeless, 45 U.
Mramz L. Rev. 417; 42425 (1990-91). {describing response of cities to homeless probiem).

. 281n contemporary terins; the: procedutes: devised for the determination: of eligibility can
be complex and: drawn-out.- Sz,.£.g.; First: Amended. Complamt For Eqmmble Relief, 1T 641,
City of Los' Angeles, supra nrote’ 47 (discussing intake procedurés:for general’ assistance: in. Los
Angeles, California}. The receipt of aid is deliberately meant to be a humiliating experierice,
where, in return for-aid, a substantial dmount of privacy’is surrendered: See PIvEn & CLOWARD,
supra note 14, at 14961 (dcscnbmg burdemsorie and humiliating procedures used in “intake”
process through 1960s); Susan SHErmAN,: A WELFARE MOTHER: 19-24, '60-66- (1976): But. ser
Simon, Legality, Bureaucracy, supranote 21, at 120022 (stuliifying: effects of secking aid is
by-product of routinizadors and: bureavcratization of welfare delivery)- The very. basis of the
proposals of commentators such ds Charles Musray is that if you maké the ablébodied poor
person uncomfortable: enough, that person will be nduced: to' work for-his or her keep. See
MuRRray, LosiNe GROUND, supra note:14. This otion of the utility of degradation and bumili-
ation reflects the views; much more starkly set forth, in conriection with the: theory:behind the
creation. of workhouses as the. primary means of dispensing aid in England after the. 1830s:

- If paupers are made miserable, paupers will needs decline in multitude: Itisa secret

known to all ratcatchers; stop up thé granary-crevices; afflict with-¢ontinuak mew. -
ing, alarm, and going-off traps, your-“chargeable labourers™ disappear, and ccase
from the establishment. A stll-briefer method is that.of arsenic; pcrhaps evena .
milder, where otherwise permissible.

Thomas Carlyle; Chartism, in ENGLIsE aNp OTHER Crrricar Essays 175 (Everyman ed 1915)

29 And, as such, the able-bodied ought to reconsider their decision to forego working, and
comply with the societal obligation to Jabor, or face starvation. For a critical study of modern
welfare to work-programs, see, JupiTe M. Guzron:& EpwArD Paury, FROM WELFARE TO WORK
79125 (1991) (analysis based on studics of several work inducing or enhancihg programs).

210 g Prven & CLOWARD, supre note 14, at 147-77 (describing means by which welfare rolls
are shrunk); Simon, supra note 133, at 632-33, 645647 (discussing punishments for vagrancy);
Jodic Levin-Epstein, Changes that Won't Serve the Public Welfure, Wast. Post, July 12, 1992, at C8
{describing amendments to Maryland’s welfare rules; noting “key state official admitted that the
change is ‘punitive’ but declared it necessary; because ‘famifies need more assistance in becoming
responsible.’™); Mississippi Proposes Changes in Welfare, NATIONAL PusLic Rapio, Morning Edi-
tion, available in LEXIS, Nexis Library, NPR File (Mississippi legislature considering requiring
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Another form’ of punishment might involve conditioning the amourit
of benefits received on the conduct of the recipients. :
In contrast, relief to the incapacitated should be more open-
handed. The incapacitated did not-make a deliberate choice to be-
come-unproductive; ‘and are therefore more deserving of aid. More: -
over, redistributing incoméin the form of aid to the incapacitated does
not significantly threaten the social and economi¢: system: The recipi-
ents of this aid-are' not economic outlaws. But even this aid;" though
graciously provided, will be limited by the cost minimization emphasis
of the system and the tendéncy of static'systems 1o mimic the underly-
ing-social and e€conomic norms of productwe society. Since society
universally imposes an obligation’ on' certain’ family membeérs to sup-~
port each other;2" that cbligation will be mirrored in-the obhganons
of any systein of poor relief. Indeed; the-obligatiotis of certain famﬂy
members to ‘support each’ other has been legally recognized in ‘the.
poor law of twerity-two  statés 22 The ‘obligations: extend not'only to
positive support btit also’ encompasses reimbursement to the state for
prior support:- : - R IR
Because the maintenance of the incapacitated is sxgmﬁcantly more
costly to society than maintenance of the able-bodied (because the
state will compel the latter to work), the.determination of i incapacity
becomes a’ political *question.®'® Stasis favors policy determinations

womnéri ofl Welfdre with more than four children 1 use birth’ conrol and condmonmg bencﬁts
o schooi ‘grades’of children of welfare beneﬁctancs) e
M Cgrrently, stare law alfaost vniforinly imposed a 'duty on’ paréris 6 support their minor
children: Set,” e.gry Oria. §TATS, ANN, Ut 16 § ¢4 (West 1987); FLA. STAT. Axw. § 856.04 (West
1941); NiF. STAT ANN: § 2C1245 (West 1937); TeX FaM: CODE ARN. §4.02 {West 1975). For a
genéral discussion’of the history of the légal obhgauons bctween farmly members, see Mmow
supra hote-11; nBroek; .supm note 85, at 287-91, 298-317 o
" 212 8ee Arasra”STAT§ 47.25230°(1990); Carl Werr. & INsT. CODE § 17300 (West 1091);
Conn. GEN, STAT. ANN. § 46b-215 (West 1958); DEL. Copr ANN. tit. 31, § 511 (1953); Ga. Cope
Ann. §'36-12-3 (Michic 1981); Ire. AnN. STAT. ch. 23, para 10-2 (Smlth Hurd Supp. 1992); Iowa
Cobe ANN. § 2522 (West 1946); Me. REV. STAT. AN tit. 22, § 4319 (West 18992); Mass. Gew.
Laws Ann.och, 1174, § 7 (West 1981); Micr. CoMp. Laws AN § 40 1.3 (West 1991); MINN. STAT.
Ame. § 266D.15 (West Supp. 1992); Miss. CobE AN § 4331257 (Stpp, 1990): NI Rev. STAT.
Ann: §1165:19 (1955); NY. Soc. Serv. Cope § 101 (McKinmey Supp. 1992);"N.D. CexT. ConE
§ F40%-10-(3943);"OR. Rev. STat.°§ 4161010 (1991); Pa. STAT. AnK. 6t 62, § 1978 (1930); RI.
GEN.“Laws'§ 4055-15 (1956%; " UTAl Cobe ANN."§ 17.14:2 (1953)7 VA Cope ANN.'§ 63.12127
(Mmme 1950);'W.- VA 'CobE § 950 (1939): Wis. STAT. ANN. §49.90(1) (&Y (West Supp:'1961).
A3 Sep, e, MEAD, supranote 14; at 139235 Grace M Marcus; Reuppraising Aid to Dependent
Children as"a Category,§ Soc! SECURITY Butil'$ (Feb’ 1945); Richard P. Weishaupt & Robert E.
Rains; Sullivan v Zebley: New Disability Standards for Indigent Children 1o’ Obtain’ Governnient
Benefits, 85 8t Lotns U 13539 (1951} Lance Lichinan,’ The Definition of ‘Disabtlity in Social
Security and Supplemental Security Iricome: Draving the Bounds of Secial Welfure Estates, 89 Harv.
L: Rev. 833 (1976); Michael Dichl, Comment; “Sereeniing Out Worthy' Social Secunty Dzsabzlzty
Claimanis and Its Effects on Homelessness, 45 U. Miamr L. Rev. 617°(1990-91).
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based in part on a2 notion that society is better off erring on the side
of ability to work, than in favor of incapacity. Thus, a person unable
to walk might still be fit for work as a typist.?* We should expect, then,
that static_ poor relief systems: will create. a broader rather. than a
narrower. definition of capacity.for work.2!® Static society fosters. this
notion in indirect aswell as direct ways. Indeed, even the most well-in-
tentioned: efforts to: protect. the work: rights .of people. traditionally
considered disabled can have the effect of eliminating whole groups
of such people from eligibility for poor relief assistance.?’® -

Furthermore, the narrower. the definidon’ of incapacity, the
smaller the aggregate obligation of the state to its recipients.?'” Since
the federal categorical aid programs cover certain narrowly defined
classes of the incapacitated, we might expect states seeking to minimize
expenditures to conform their definitions of incapacity to the federal
definition: In. that way, states can pass along a substantial cost of poor
relief. programs to. the federal government. These practices evidence
the manner in which the notions of worthiness and: cost minimization
are conflated in the highly manipulable concept of “disability.”

MePersins with physical disabilities Hold down jobs of almost every description, and miany
more could. if more were done to rémove barriérs to: participation.” Task Fosek o POVERTY
AND WELPARE, suprd note 13, at 85. Thie federal govérnment has attempted to ereate programs
to induce the partially disabled to work. See Plan For Achieving Se]f-SupporL (PASS), Pub. L. No.
92608, § 301, 86 Star. 1468 (1972);- codified - at- 42" U. 5.C.- §§- 1382a(b) (4)(A) (iii),
1882a(b}.(4) (B) (iv}, 1382b(a){4). (1988 & Supp. I 1990); 20 CER. §8 416.1180 et seq: and 55A
Program Circular No. 05-90-0851 (Sept. 28; 1990}, PASS permits &) person to: cxcludc certain
income and resources otherwise counted in dctcrmmmg Suppiemcntal Security Income Program
eligibitity but only to the extént such income orx, resources are used to achieve vocational goals.
Fora practxcal discassion of how the PASS program works; sce, Sheldon, supra note 84

25Ty other words, if people are too disabled, to. continue in their present occupauon but
could perform another with training and assistance, then support should be provided that enables
such pcrsons to make the transition.” TASE FORCE ON POVERTY AND WELFARE, supm note: 13, at
86. .

28 See, eg Rehabxlnauon Act 01' 197‘3 29 U s.C. § 794 (1992) (as amended); Amenca.ns with
Disabilities Act of 1990, PL. 101 336, 104 Stat. 327 (1990 (codificd at 42 U.S5.C. §§ 12101 et seq. ).

. 27 Cerwinly the Reagz.n Adm1mstrauon undcrsiood this concept quite well, As a result, the

Rcagan Administration fought-a very 1ong batile to narrow. the deﬁmuon of incapacity in
connection | with fcdcraliy administered categonca.l aid programs in support of the incapacitated
chsabiec[ populatxon through the Supplcmental Sccunty Income Program (“SSI"). Thus, in order
to be ei1g1blc for 85I disability payments, a person. must be so disabled that he or she cannot do
any job that exists in the economy, even if the jobis not available in the area or the person: would
have to be completely retrained. 42 U.5.C. §§ 1381-1383 (1988 & Supp. I1 1990). See Task FORCE
oN POVERTY. AND WEI.‘FAR.‘E, supra note- 13, at 85-86. In additon, the. Reagan Administration
attempted: to, shrink the size of the eligible population by interpreting narrowly. the eligibility
eriteria for 881 and vigerously prosecuting all cases brought for review. The result was an attempt
to cut the aid of about 485,000 claimants, and 30,000 lawsuits brought by claimarits for. wrongful
denial of benefits. In the: ensuing political. storm which_ followed, the Reagan ‘Administration
abandoned this approach MEAD, supra note 14, at 134. R
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Substantial reliance on private charity, our model tells us, should

also follow from a static society’s reluctance to redistribute income, 28
In this, of course, Western society' takes adx}ahtage of millennia-old

religious teachings and social habits respecting the obligation of those

with' income or wealth: in“excess of their needs to make at least a
portionof this excess available for-the relief of those who do not have

enough even to meet their basic needs.?*-And yet, it need not: There

exist practical and theoretical alternatives. It continues to do’ so only

by reason of adherence to the “rules” and assumptions of the static

~The paradigm would predict system indifference with respect to

the manner in which the institutional relief is dispensed=—that s, eithér

by a'class of professional’ case workers or by a’ proletarianized: work

force shern of any--di‘scre?ioné;ryfé:uthdrit}fﬁ It eithei éase; ‘the goal of
the ‘systemis the transfer of the minirni amount necessary; For -
purposes.of crafting 2 static systerm; the only. difference between' them

is'whether a caseworker will make the determination on ‘the basis of
individualized perceptions of mirimal rieeds, or whetheér siich deter-
minations will be made in grossform by resort to rules and regulations

prescribing ‘such minima.?®!. Currently, federal aid is' dispensed by a

proletarianized work force whose discretion is sharply limited by stat-

ute and regulation; state systems will tend to follow suit, as the least
expensive alternative for the distribution of relief 222

2B Gilhert Steiner describes the complexity of this reliance on charity—both positive and
negative charity—in relating the results of the elimination of all, forms of general; assistance in
Clermént County, Ohio in 1961, The result, according to Steiner was not only an increase in the
demarids 6n local charitble organizations; but increases in negative charity as well (late rent,
food on eredit and the like). See STEDNER, supranote 34, at 9. Even in periods of economic stréss,
private .charitable efforts do not diminish.. See Anita, Manning, Charitable Spirit Survives Hard
Times, USA Topay, Oct. 16, 1992, at D1. Indeed, the nation's political leaders have been in the
forefront of arguing for the expansion of charitable efforts over the last decade or so. Seg, e.g.,
Buish, supranote 99, 0T EL R ce s :

19 See infra Part LB, Paradigm Archetypes.

*0Indeed, where one hypothesizes a non-static system, one might well arguc that private
charity becomes inefficient, and, ultimately superfluous. See, e.g., Abrams & Schitz, supra note
100; Edley, supra note 103. But see Ellen Winston, Some Aspeds of Privaie Philanthropy in Relation
to Social Welfare, I, RESEARCH PAPERS (PHILANTEROPIC. FI¥tps OF INTEREST) 677~97 (1975)
(Sponsored by Commission on Private Philanthropy ‘and Public Needs, U.S. Treasary Dept.,
210f coutse, as William Simon has amply demonstrated, even thié 'difference in épproach
can si_ibsté.'ririally affect the benefits available in ihdividuai cases. See Simon, Inventon, supranote
36, at 34-37; Simon, Towns Without Pity, supra note 133, at 1489-92; Simon, Legality, Bureaue-
racy, supra note 21, at 120129, T i

#2For a critical description of the means by which federal categorical aid is dispensed,
primarily AFDC, see Simon, Legality, Burcaucracy, supra note 21, at 120122,
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IV LIMITS ON THE POSSIBILITIES OF REFORMATION 01:* AMERICAN
' SYSTEMS OF STA‘I‘IC POOR RELIEF

: I have dJscussed what a static system, is and its hkely primary
characteristics when 1mplemented . The -model provides a guide for
understanding the nature.of the universe in:which the static system
builder operates and-a description of:the: parameters of ideal poor
relief systems. The static system builder will tend to tinker with systems
to minimize the difference between actuality and the ideal. However,
as a limited, and perhaps limiting view, the static paradigm requires
the treatment of any significant deviation from the ideal with suspi-
cion.” As such, the static system builder. will tend to restructure pro-
grams which deviate (whether in form or effect) from the static mold
into programs more: acceptable from that perspective. In this section,
1. will define the characteristics of two principal types of limitations to
the. reformation: of static systems of poor relief. The first deals with
characteristics which. undermine: the very foundations on which the
static world-view is. based;. this 1 describe. as. dynamxc reformation.
These forms of change are.taboo. undér.a static reg1me.-The second
deals with that fairly limited universe of'approaches to.the “problem’”

of .poor relief that constitutes the sole. means of approachmg the
reform of static systems : SEETRE SL

A. Deﬁmng What a Sitatic System is Incapable of Bemg A Pmlegomenon _
to a Dyna,mzc Vzew L

At the core: of What a static: system is’ not predlctably enough is
the notion of change. The dlstmgulshmg feature of a dynamic ap-
proach is its acceptance of the notion that as a result ‘of intervention,
the problems: of poverty; destitution and'the like can be eradicated.?*
Intervention can take many forms. For some, it may involve as little as
the application of certain rehabilitative or therapeutic p011c1es 25 for

i mAmong thie niore specta.cula.r exaraplés of this suspmxor; of the new is pérhaps the reaction
to arid ultimate defeat of President Nixod's Family Assistanee Phatt in the carly 19705. 4 sabstan-
tially watéred down ‘and ‘perhaps problematic, negatxve indomie tax proposa.l For a discussion of
the Family Assistance Plan and its ultimate defeat, see DantEL P Movxtitan, THE PoLrTies o a
GUARANTEED INCOME: THE NIXON ADMINISTRATION AND THE FAMILY ASSISTANCE PrLan {1 973)

2 Commentators have, over the years, urged or argued for the adopton of this type of
approach to solve the probiem of poverty, in the Umtcd Smtes See eg. I{AVEM,A‘I sufmz note 32
at 29-30; LAMPMAN, supra note 63, at 13545, =~ :

225 Sep Skocpol, supra note 111, at 411~34.



September 1993) - SYSTEMS OF POUR RELIEF - 1651

others, intervention requires coordinated manipulation of labor mar:
kets and general assistance,® or the reduction of the extremes in our
system of income inequality’ by redistributing wealth.?* It may even
imply the need:to overhaul the social and economic basis of society in
the Uniited States:® Ini all'of these notions, the goal is similar—to end
dependency and exploitative economic rela‘aonshlps between groups
not merely to-prevent destitution. - :

+- A dynamic approach need not necessarﬂy affect all potenﬁal re-
c1p1ents of aid; its concern is principally with unemployed able-bodied
people who ‘are capable of becoming self-sustaining, Those who are
incapable of employment are’ ‘relegated to mere maintenarnce ‘under
the ‘ore tradmonal statzc system or not thought of much at all 229
nents of the modern-dynamic-approach: (i) the desire to- change the
mores and attitudes of the’ targeted group;’ (i) ‘the percewed necessity
of providing economic incentives to'prod the people whose mores and
attitvides have been changed to take specific concréte dctions (ordinar-
ily, to "get and- keep a job); (iii) the necessity of reducing income
ineéquality (equality of result), or the need to reduce inequali'ty of
opportinity, or some form of labor or jOb creation pohcy, or a combi-
nation of these three. e

“The first element enCOmpaSSes' the*i'mpositi(’)n’f on the tai‘g’eted
poor of certain rehabilitative; therapeutic or educational services: Such
imposition rests on the: theory that the problems of this’ group are
miuch more than economic and- that the giving ‘of money without

. 28 See, e WiLsoN, supre note 14; William . Wilsoni;: Public Policy Research and “The Truly
Disadvantaged” 460-81, in Tre Urean UNpErcLASS (Christopher Jencks & Paul E. Petcrson eds.,
1992); Rigmer, supra note 19.

2 See; e.gr.; SHELDON DANZIGER & DANiEL FEASTER, INcoME 'IkANsn:Rs AND POVERTY 1N THE
19805 {1984) (advocating creation of form of guaranteed minimum income program to eradicate
poverty); HavemaN, supra note 32,

. 28 Seps 0., PIVEN & CLOWARD; REGULATING,. supm note 14 at 345 (advocatxng rcforms in
economic policy “that would: lead. to. full employment: at:decent wages.”). But see Prven &
CLOWARD, NEw Crass WaRr, supra note 40 (where authors take positon welfare state is here 1o
stay, and with iz, transformation of American political economy; this is in effect the less desirable
alternatdve they vecognized in REGULATING, supra note: 14, at 345-48).

- P9 Thiere is, after all;litde that society cani réquire of people ifcapable of retammg any kmd
of cmploy-ment Under.a dynarmic approach, the notion of need based on condition—lack of &
Jjob disability, age, and. the:like—becomes the foundaton:for the creation of programs which
have the. effcct of eliminating the possibility for the condition. For instance, rather than provide
maintenance for the respectable poor, a family security program could be developed, providing
benefits for all members of the: family in a way that reinforces. “fundamental values such as rewards
for work, opportunities for individual betterment and family and community responsibility for
the care of children and other.vulnerable people.” Skocpol, suprenote. 111, ar 411, 429,
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providing social services increases dependency.*” The premises under-
lying the creation of dynamic goals are that most of the recipients of
relief who are potentially employable would work if given the oppor-
tunity, that the only thing standing between these recipients and a job
is. proper. training.and. referral. to. existing: jobs, and. that,. once so
trained and referred; these recipients would become: self-sufficient.?*!
There is a fundamental distinction between these notions and those
of the static system: Some of those favoring the. dynamic approach
believe that the poor are desperate to find work, if only there was work
to be had® or sufficient information about available work or training
to make one better prepared for available jobs.”®® Contrast the basic
dynamic presumptions with that of those accepting the static notion
of things, the laiter of whom tend. to believe that unemployment is a
lifestyle  choice, not. dependent on. any. extraneous. disjunctions be-
tween: the potentially employable and the job: market B

_ The second element encompasses the strucmmng of programs of
poor relief to prowde targeted populations with. incentives to seek jobs;
training and placement services. Incentives can be positive (provide
more, money if the recipient cooperates) or. negative (reduce the level
of benefits if the, recipient does: not: cooperate) = Dynarmc systems,
though, need not be limited to actions directly affecting the poor.. The
so-called universalists, for instance, have argued that the dynamic goal
of eradication cannot be achieved. without regard to general labor
pohcy 6.3 domain traditionally. separated from “poverty” policy. When
related. to_.,_la,b_or policy, dynamic approaches have also been charac-

- 230 See HANDLER: & Honmmswok"m, supm note 106 at 104—05 (roughly speakmg, equa.hty
of oppormmty View) . .

8 See MURRAY, supm note 14 at 23

- 232 SgeMarta Tienda & Haya Stier, Joblessness and Shiftlessniess: Lawaorce Acthty in Chzcaga s
Inmer City, in Tem Ursan UNDERGLASS 135 (Christopher Jencks & Paul E. Peterson eds., 1991)
(study based on Chicago neighborhood; authors conclude number of people who did not want
to work for-socially intolerable reasons comprised small subset of unemployed-able -bodied
stzdied); RerveR, supranote 19, at 64-89; Robert ]. Lampmax, What Does it Do For the Poor?—A
New Test for National Policy, 34 Pus. InTEREST 66 (1974).

233 This is-perhaps best exeoplified by the thinking: that resulted in- the creation of the
Manpower Demonstration #nd Training Act (MDTA, 1962-1973)y42 U.S.C. § 2517 et seq: (1988)
{repealed by Pub: L. 98-203; Title VI, § 714, 87 Stat: 883, Dec: 28;.1973), The Comprehénsive
Employment and Training Act (CETA, 1973-1982), 29U S.C. § 801 ét seq: (1988)"{repealed by
Pub. L. 97-300, Title I, § 184(2){1}, 96 Stat. 1357, Gct. 13,1982) and the Job Training Partnership
Act (JTPA, since-1982), 29 11.5.C. § 1501 et seq. (1988 & Supp II 1990) See MEAD, supra note
14, at 27. e
4 See Taylor, supm note 12; sitpra Part LA, Cntual Assumptwm The Statzc Pamdzgm
285 Spe, .., MURRAY; supra note 14;-at 154-56. e

296 Sge, e.g., Tas FORCE 0N POVERTY AND WELFARE, stpra note’ 13 at’ 16 42-45 HAV‘E.MAN
supra note 32; WiLsoN, supra note 14, at 149-59; Neckerman, et al., supra note 22, at 416-19.
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terized by an’insistence on the interplay between wage policy and
poverty-—a fusion which requires, at a minimum, substantial changes
in the mintmum wage structure.®” Proponents of dynarnic; eradicative
approaches to poor relief believe, in Cass Sunstein’s words; that “[i]t
is a gross misstatement, even if a fashionable one, to suggest that'social
and economic regulation has generally proved unsuccessful.”

- The third element introduces social change into the equation: I
is perhaps in-this area, more than in any other, that the dynamic -
approach' clearly begins to distinguish itself from traditional ap-
proaches. A fundamental goal of this'dynamic approzch is to make the
poor disappear; that requires the poornot to be poor.. The easiest way
to-achieve this is to require the better-off to support the less well-off
through taxes ‘or other forms of iricome redistribution. This can be
accomplished in a variety of ways, all of which are fundamentally
dynamic. These approaches range from the relatively conservative to
the radically ransformative; and incliude negative income tax propos—
als,® the increase of income transfers or entitlernents based on income
levels and related proposals,zﬁl0 and the notions generally of equality of
results for tradmonaﬂy marginalized groups.**! Dynamic proposals are
not necessarﬂy limited to.the problems of relatwe poverty, which can
be corrected by income redistribution. Such programs, as proposed
also tend to be somewhat umversahst———ﬂed to various programs calling
for the restructurmg of soc1ety, mciudmg the redlsmbutmn of polmcal

237 See Paula Roberts, ka D:mt We Do It Rzghx Tkzs sze? Redef nmg thg We@,fare qucrrm
Debate, 21 CrLEARINGHOUSE Rev. 1305 (1988) "But see Cass. R, SUNSTEIN, Arrm THE RJGI—ITS
REVOLUTION: RECONCEIVING THE REGUCATORY SYATE 1002101 (1990). :

238 SUNSTEIN, supranote 287, at 2; see also TAsk FORCE ON POVERTY AND WECFARE, Supia iote
13, at 28~30 (*The Task Force disagrees with the argument that the growth of social welfare
programs ciurmg the 1970s is the major reason poverty rates are so high today.” /d. at 28. However,

“[wle ‘conelude that reforms of the welfare systém are an 1mportam part of an ann~poverty
swategy. At the same time, however, making work more attractive than welfare will require
attention to the situation of the working poor.” Id. at 30.).

% Proposals for ‘programs of incomie redistribution were first seriously considered in the
1960s with the introduiction of proposals for a riegative income tax, which basically were meant
to provide income supplements unrestricted as to use. Seég; e.g., Sheldon S. Cohen, Adritinistrative
Aspects' of @ Negative Irncome Tax, 117 U. Pal L. Rev. 678-98 (1969); William A. Kléin, Some Basic
Problems of Negative Fricome Taxation, 1966 Wis. L Rev. 776 (1966); Larson, supra note 180, it
249 See, e.g., WILSON, supranote 14'{5dvoc':aﬁng intégfﬁﬁbn'o'f':comprchénsivé labor ipolicy for
all classes and melding of social and economic clasies); Davin T. Eriwoon, Poor SurporT:
PovERTY 1N THE AMERICAN FAMILY (1988); Francis F. Piven & Richard A. Cloward, The Contem-
porary Relief Debate, in THE MEAN SEasON: THE ATTACK ON THE WELFARE STATE 45, 99 (Fred
Block, etal. eds’, 1987) (advocaung creation of comprehcnswe nanonal system of soc:lai provmlon
for the poor).

241 See, e.g., Richard Delsado, Radngo s Fourth Chironicle: Neutmlzty and Stasis in Aniti Dwmmz—
nation Law, 44 S'm\ L. Rev. 1133 (1933).
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and economic power through programs affecting substantial portions
of the society.?? Such a restructuring is needed, proponents argue,
because poverty is a structural component of our form of social organi-
zation—the inevitable and ineradicable by—product of our socmty as
currently. organized.®? ... ... .

There isyetno dynamm paradxgm There exists no fuliy developed
conceptual world view. to challenge the reigning static view of reality.
Current dynamic approaches point the way to fundamental change. As
such, they pose a clear threat to.the established conceptual order.
Indeed, as I discuss below, these: dynarmc approaches do not even exist
within any acceptable conceptual framework of the static paradigm. As
a result, they tend to be trivialized, marginalized and rejected as lying
outside the mainstream by paradlgmatxc thinking seekmg to preserve
its. mtellectual hegernony » T

B Statzc Syste'ms and Lzmzmtzons on- the Posszbzlztzes of Change

The underlymg notions of the static view largely define the uni-
verse of possibilities available to the static system builder. In this sec-
tion, 1 develop” a model of the - typu:ai” response ‘of ‘static system
builders to a perceived need for the reform’ or modification of the
system. This general theory of poor relief reformation is derived from
the basic working assumiptions which conistitute the generally accepted
intelleétual framework for dealing with the poor-—the governing para-
digm. This general theory of the limitation of poor relief reform
reflects both the strength of the ‘static paradign andthe manner in
which it imiposes its views. on ‘social and pohtlca,}. reahty rather than
receiving instruction. from it. 2t :

- Programs which specn’ica.lly dxsrupt the social or economic order
are beyond the bounds of the conceptual framework of such builders.

225w, eg., Alfier, supra note 21, at 699—-711 FrawcEs B PIvey & RicHarp A, CLOWARD,
Poor PEOPu: s MOVEMENTS: WEY T}—IEY SUCCEED How THEY FalL 264—359 (1977).
" 243 Sep, o, PIVEN & CLOWARD, supranote 14, ..
o ' Thus, paradigms are not powerful in an ObJeCtIVC sense. Rarhcr pa:acixgms, such as the
static. pa.radxgm, derive their. power from their ablhty to distort, or at least bend, the shape and
limitations of perceived reality is derived from the works of Thomas Kuhn. See KoHN, COPERNICAN
REVOLUTION supra note 2. As John Steinbruner has noted:
Prolemaic asr.ronomy formed a pa.rad1gm which governcd science for rany ccntu—__
ries, and men in those centuries held it to. be just as compc]lmg as we now hold.
the governing paradigms of modern, science to be. The Ptolemaic paradigo, how- ..
ever, was u.lnmatcly discarded as other powerful oncs have been, and that experi- |
¢nce emphasizes the éegrce to which even hard scienceé imposes its views on rcahty
rather than receiving instructions from it.

STENNBRUNER, supm note 2, at 10 n.5.
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Paradigmatic thinking builds substantial obstacles to such disruptions.
Thus, consider the conceptual filter through which static system build-
ers resist: programs that reject the underlying static world view.2# It is
not the social, economic or political systemn that is at fault, it is the
recipients: Sinice jobs dre available for all who'seek them, there'is no
reason to'integrate labor policy and policiés seeking the eradication of
unemployment among the able-bodied poor.?*® Proposals which seek
to transform the social, political or economic order rarely enter into
the political debate; they remain confined to the rarified (and power-
less) halls of academia: At those rare times that such transformative
proposals rise to political consciousness; they are quickly shorn of their
non-static characteristics and then rejected as dangerous, inadequate
or unworkable: That; certainly, was:the fate of President Nixon’s nega-
tive incomeé-tax Family Assistance Plan‘in the 1970524 Thus neutral
ized, radicalism is confined within static nnotions of the acceptable. As
I'explore more closely in-Part V, what passes for acceptable radicalism
in the static view are efforts'to make the poor more “responsible.”
Poor relief; therefore; remains focused on the poor themselves.
Since the:able-bodied: Have mzde a vicious; or at least unenlightened,
lifestyle choice; the correction lies not'with' the system, but with the
recipient.® Reforms will then likely take the form of punishment and
compulsion, although these may often be couched in therapeutic lan-
guage. Static programs will be modified. to compel desired behavior
more efficiently, that is, to substitute employment, any employment,

25 See chhaxd Delgado, Rodngo s Second C‘hromclg T}w Ecmomzcs cmd Polztzcs of Rezce, 91

Mrc. L. Rev. 1183 {1993}, )

| 246 5 Murmay, supranote 14. {In propos:ng that welfare be elzrmnated Murray argues tha‘r;
bccause benefit paymcnz:s exceed what recipients could receive in real wages in labor market, the
only way to induce able-bodied to work and control their tendency to breed, is 1o eliminate most
of these benefits. Id, Al former remplents will then have incentive, previously Iacking, to take
jobs avallabie and Jobs avallab!e would, employ all who needed work in world where alternative
to work is sta.rvauon id). MEAD, mpm note 14, a1 4, 61 (smcc even most rudzmentary types of
jobs are available for substaxmally all who seek them, uncmploymcni is far anore a function of
pickiness than of an mability to find work.). See id., at 73, 76-82.

| MTFer a dxscussmn of the rise, transformauon, evisceration and defeat of thc Fa.mﬂy Assis-
mce Plan, see DA\TIEL 3 MC}Y\THAN . THE, PoLrTics or GLARA‘\‘TEED INCOME Tma ermr
ABMINISTRATION AND THE FAMILY ASSISTANCE Prax {1973). - : e

249 See Edward Weisband, Tniroduciios; in POVERTY AMIDST PLEl\'rY Wmu,.n Pox.mcp.x, Eco-

NOMIC. ANTy. DISTRIBUTIVE ]LSTICE 7, &4 (Edward Weisband cd 1939). Z‘hus, the poor are
incapable of bettenng ‘themselves “because they are unable to speak standard English. See
Frederick Williams, Some Preliminaries and Prospects, in LANGUAGE AxD POVERTY: PERSPECTIVES
o 4 TremME 1, 3-9 (Frederick Williams ed.,; 1979). The poor remain on welfaré because they
refuse to take available JObS See MEAD, supra note 14, at 76-82, The poor do not accept or model
their behavior in zccordance with the norms of the middEelasses in American society. See GILDER,
supra noie 14, at 79-98; AULETTA, sufra note 86, at 120-179.
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for- institutional maintenance. Adjustment of the benefit levels avail-
able to the poor and required attendance at what are thought to be
job:prospect enhancing programs are the forms which compulsmn will
most likely take.™
_ Compulsmn of the type of which I speak is substa.ntxally pumuve
That is clear enough from the use of benefit level adjustments as a stick
to compel behavior. Punishment also takes more direct routes. Static
reform efforts tend. to permit criminal proscription of disapproved.
conduct, such as sleeping in the streets, urinating or washing in public,
public intoxication,® prostitution and, in some jurisdictions, fornica-
tion, adultery and other forms of deviant conduct as well.*: _
~As components.of an essentially residualist and mmlmahst system
“reforms” will also tend: to revolve around the need to'save money. The
more money is spent, the more: taxes. must. be raised;:and. the. larger
the redistributive. effect of the: program Consequently; reforms will
end to. focus on. costsavings. features. These. would likely include
narrowing the definitions of the ehg1ble population,®? or the modifica-
tion or elimination of minimum maintenance levels for the poor,”* or
the imposition of work or conduct requirements as a prerequisite for
aid.®* These reductions can take various forms for instance, the elimi-

M9 GUERON & PAUTY, supra riote 209, review a number’ of such programs.”

- 950.Sep e ., Bakeét, supranote 207, at 41725, 429-31; 456; Simon, .mpmnote 183, at 632-33,
64547, _

51 Mlsmsmppl appears " lead the nation in d.u-ect reforms in this rcgard Its lchslamrc is
comsidering a proposal to require welfare mothers with more than four children to submit to
mandatory birth control. See Mississippi Proposes, supra note 210. It is argued that the tearing
down of fraditional gender foles and sexual coniduct proseriptions, especxally whiere such result
in fornication and illegiimate births, are part and parcel of the reasons ‘theré exists so much
poverty a'min without'a wife and child to support hias little reason to getand’ kccp a _]Qb or even
to muarty the woman with whom he breeds. See GILDER, supra note 14.°

52 Prvin & CLOWARD, sighra tiote 14; at 161" (“Keeping people off the fwelfare] roles is the
thain methiod by which relief administrations keep costs down and ward off public attack.™. One
method of controlling the size of the eligible populaton is to require that the recipiénts have an
address. This reqwrcmcnt, howcver. has been successfully cha.llengcci in California. See Nelson v.
San Diegé County Bd! of Sup'rs., 235 Cal. Rptr. 305 (Cal App. 1987y States have ttempted to
reduce the size of the cligible population in ‘othiers ways: for instance; by inicome deeining—treat-
iag the hicomie of reldtives as avdilable o the recipient for purposes of determiring income
¢ligibility. This also has been successﬁ:.lly ¢challénged on occasion. Se,, eg., Bcrnhardtv Alamcda
County Bd. of Sup’rs., 130 Cal. Rpw: 189 (Cal. App: 1876y

%1 This is preciscly the goal of the ‘California welfare rcstructunng proposal T 'examine in
some detail in Part V. Government Accointability and Taxpayer Protection Aet of 1992, Calj forma
Proposition- 165.

7 54 Sep e g, MEAD, suprz note 14, at 144w47 Elizabeth \lcuﬂ’er, Cash- Hungry States Fwamp
Welfare, BosToN GLORE, July 22, 1992, at 1 (déscribing various behavior and work hiabit modifica-
tion goals of several state reform: proposals bcmg cons1dcx“cd in summer ‘of 1992) mﬁ‘a.notc 257
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nation of cost of living increases,” or of ben¢fits tied to the number
of children in the household, or capping the number of months a
person.may be eligible to receive aid.®® All such reductions, or efforts
in-that  direction, will also be tied to efforts to vest local officials with
greater discretion with respect to-determining eligibility and settimg-
benefit levels.® These types of reforms form a ¢entral part of President
Clinton’s efforts to teach the idle poor some “responsibility.” Addi-
tionally, states-and localities will tend to tie benefits to federal pro-
grams, primarily because more of the financial burden would then be
borne: by someone else; in this case the federal government.

- Lastly, static notions of poor relief encourage the belief that thone-
tary savings can be achieved by increasing the participatiorn of private
charitable groups. These types of reform were made the central tenet
of former President Bush’s program for the revitalization of the federal
welfare ‘programs—the “so-called “thousand ‘points of light™ cam-
paign. ¥ Relianice on the belief that private charity is available to “fill
the void” makes it easiér to reform by a process of selective elimination.
Thus; -institutional’ reform can be characterized by ‘the tendency to
eliminate eligibility for selected: categories of people; to reduce benefit

. P5Reductons of cost of living increases can; take at least two! forms.. In one guise; the state
will pay newly arrived residents no moré than the benefits to which they were entitled in the state
in which they previously resided. Seg e.g., Wis. StaT. Ann. § 49. 19 (1im)(a) (West Supp 1992},
Proposed Law: The Government Accountability and Taxpayer Frotection Act of 1992, California
state initiative measure submitted for voter approval in accordance with CaL. CoxsT. art. 11, § 8
on November 3, 1992 as Proposition 165, § 7. In another guise, the state directly reduces or
eliminates any automatic. adjustments in benefit levels based on any cost of living indicator. See
infra Part V.B, Exammmg the Limits of Static Systems: The Example of Caki fornia Proposition 165.
Wisconsix’s enactments in: this regard have been. selfconsciously aimed not at rehabilitation but
at cost reduction. Thus, its. statute prowcies for the evaluation of same of jts programs to
detérming whcther they deter ¢ persons from movmg to th;s state ” Wrs STAT A.\'N § 49. 19
() (2) (&) (Sapp: 1992). - '

6 For instance, in.1992; the Oklahoma Dt::partmcniv of Hinnan Serwces proposed that aid
]evels be reduced for all rec:p:ents, with greater reductions for able-bodied recipients, and that
assistance be limited 10 two years. Wayne Greene, Board Kicks off New thlosophy of Weg‘"a're, TuLsa
WoriD, Sept. 1, 1992; at Al One'yearlates, the Departmcm contittued 16 push'its program.: See
Wayne Greene, Reform.Plan Sets Curbs on Welfure, Tursa Worip, Oct. 27,1993, at Al (three year
lirit on welfare benefits). New _}‘ersey has actually enacted such benefit liznitations as pait of its
public assistance programs. See N.J. STaT. ANw. §§ 44:10-19 to -83 (West 1993).

7T his, of course, is precisely what the courts in Jusisdictions like Cahforma hdve attempted
1o eracicate. Sez generally, Bensinger, sufpra note 35.

58 President Clinton has proposed a two-year: maximum for.welfare benefits. Such benefits
would be terminated after two years if the recipient has' failed 10 secure a job, and a government
job would be substituted for the benefits. For a description.of the plan, see PROGRESSIVE PoLICY
INSTITUTE, MANDATE FOR CHANGE 217-36 (W. Marshall & M: Schraw eds: 1993}

- 259 Bush, supranote 99; see also supra note: k1. Sl B
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levels below that determined to be minimally. required by the very
institution that implements the reduction or to reject calls for increas-
ing benefits even to levels below the poverty line. Static systems will
also seck-reforms that. make more efficient the manner in which
private 'charitable.__co_nnibuﬂons are actually received by the poor. This
course of reform has been prominent on the agenda of static reformers
since the Tudor period in England.®® In. our own time, the problems
of fraudulent solicitation, to take one example, generate miuch leg:sla—
tive concern.! ; -

Irrespectwe of the detaﬂs the conceptual framework of reform
will be limited. to refinements to- the. basic implementary . model of
rehef——the provision of things for the physical fiiaintenance of the
poor. It rejects. any attempt to proceed on. the basis of a program that
abandons the basic notion that people get what they deserve, and that
the deserving will take care of themiselves, absent physical or mental
incapacity. Static reform will not take ‘the form of any significant re-
structuring of the basic delivery mode for relief. Such attempts might
require, if only to. a small degree, the restructuring of the social and
economic order; and that is beyond the consciousness: of static system
builders. Radical reform of static systems will tend to resemble that of
California, New Jersey, Wisconsin or Michigan.®? A static orientation,
which attempis so little; cannot be expected to measure its reforms or
changes by a larger scale ’

V APPLYING THE MODEL TO DETERMINE THE LIMITS OF CHANGE

- The models derlved from the static paradlgm help explam why
'recent attempts to “reform” emst‘mg systems are futile, and why efforts
by states to eliminate “poverty” make litde real difference. I explore
the nature-of this-futility first by -considering the reasons why current
systems of poor relief'do not seem to accomplish their purpose. ‘Then,
by way of example, I will use. the model to examine a “reform” proposal
in pure form——the poor rehef rules recenﬂy proposed and rejected in
California:~ ' e e

.. 93 eg., LEONARD, supra note 127; at 77-78; 206-220; Glazer, supra note 34; at 1-17,
155-39, 168-92; tenBroek, supra note 85, at 265-70.

261 See, e.g., Richard Steinberg, Economic Perspeci‘wes on Regulaiwn of Chmtable Salzcztatwn
39 Case W. Res. L. Rev. 775 £1988-.89). . L

52 See infra Part VB, Examining the Limits of Static Sjsiems The Example of Cali fm'mcz
Proposition 165,
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A Explammo the Dzs]unctzons Between Goals cmd Implemenmtzon why
don’t current systems of poor relief seem to accomplzsh their purposes?

At least since the end of the Second World War, and ‘especially
since the declaration of the first “War on Poverty” in 1964, govern-
ments: at-all levels have trumpeted an attempt to abandon the static
paradigm underlying the existing systems: of poor relief in favor of
more dynamic; universalist approaches to the problemr of poverty and
inequality. This was accomplished by embracing the goal of eradicating
poverty, and abandoning the goal of mere maintenance of the poor
during the period of their poverty. These efforts have centered on the
numerous federal categorical aid prograrms,®*which have served as the
testing ground for this new approach. In recent years, mostly in’ re-
sponse to growing concern about the cost of poor relief, states have
mimicked federal efforts by lacing statements of the primary goals of
their poor relief programs with' eradicative notions.” These state ‘at-
tempts have been similar to. their federal counterparts. For the sake of
simplicity I concentrate on the responsé-of the states: through their
respective ‘gerieral assistance ‘programs.2® State poor law charges ap-

7 President Johnson annotnced the- “War oni Poverty“ in January; 1954 ik connecuon with
thé passage 'of the Economic Opportinity Act of 1964; Pub. L. 'No. 885459° (cochﬁed as amcnded
at 42 U.S.C.§§ 2701 et 'seq. dnd repealed i 1981) See PIVEN &: CLOWAR{), suﬁm note 14 at
256—59 258 n.7.

- ¥W4Fora descnpuon of federal categoncal rchef progra.ms t_hrough Lhc early 19805, SEE,.SAR .
AL LEVITAN 8 CLIFFORD’ M. jUHNSON, ‘BEvond THE SAFETY NET! REVIVING THE Paomsr: oF
OPPORTUNTTY IN AMERICA (1984). For a dlSCuSSkon of changcs smce the early 19805, see Handler, )
supra’ note 6, 4t 501-28.

25Recall that federal categoncai grant pregra.ms are adm:mstcred by state welfare depart— i
ments along with state general assistance programs. As William Simdn hais notéd, the devélop-
mients affecting each of these programs correspond to analogous developmcnts ity the others. See -
Siron, supra Hote 21, at 1901 But) Théodore Matmor and others have argued thiat’ the federal
programs of catcgorlca! assistarice are often the contrachctory product of cvalvmg compromises
among four different views of the purposes of poor relief: behaviorst (poor iaw must induce the
poor to behave in'a more “socially ‘deceptalle manner), residualist- (poor Taw imist’ provxde
subsistence for those who are ubable (o~ provide’ for themselves at ihat level); social néurance
(poor liw must provide economic secunty, prevent deéstitution rather than rescuing the fallenj,
and egahtanan/ populist {podr law is a riéans to redistribute inconie and overcome the evils of
fodern capitilism). MARMOR ET AL., supratote 10, at 23-31. From the perspective of the thcory
I have developed; the ‘static orientation and American systems of poor relief ccrta.m!‘y encompass
Marmer’s behaviorist and residualist wodencies. T believe, however, that American systems of
poor relief to the able-bodied, primarily state general assistance and public assistance prograums,
say orspeak the language of social insuranice, espécially when enunciating the purpose of poor
law programs. Such progiams; however, incorporate neithier thé socidl insurance rior ihe - egali-
tarian/populist basis of program su—ucmrmg——both principally dyna.mxc approaches Thiat'is not
to say that social insurance programs do ot exist. Certamly thie social securityand uncmploymcnt
insurance progiams are concelved ds social insiirance programs-eligibility is based o ¢ontribu-
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pear to have been implemented in a variety of forms, essendally by
legislative fiat, overlaying the goals and programs of the more dynamic
orientation to poor relief upon the existing static poor relief systems.*®

.. Despite this flurry. of legislation, the general sense among both
academics and: the . “common folk” is that.these new goals have not
been achieved;*’ poor relief programs, as reconstituted, have not de-
creased: the number of “dependent” poor either in absolute orrelative
terms.2® This is particularly the case with recently enacted workfare
programs 269 W'hy do these refocused systems seem to have failed?®”

tion. Conmbuuons under either program, howevcr, are not neccssa.niy sufﬁc:c.nt 1o mcet outlay
requirements.’ :

WAL (e ‘state level the ovcrlay of dy-namxc con51dcrauons has bcen crude Cal:fom:a
provides'a good eximnplc. Sés infra note 283 :

257 Peterson,, supra note 55, at 3, .6; Payne; supra note § (quour:g Waync R Bryant, author
of ‘\ijcrsey legxslatmn eliminating in¢reases in AFDC benelits to wormen who have additonal
children while reccwmg benefits as descnbmg "AFDC as cmdle—to-grave protectzon “from respon-
sibility:  + . You can’t provide guidance and responsibility whien your just hand people a check at
the begmmng of the. month. Its nothing. more than a-modern form: of slavery.”}.

The notion of the moral, social-or economic bankruptcy of the “welfare” system also has
been the subject of attack from “non-tradifional ideologues. See JAMES O'CONNER, THE FrscaL
CRrists oF THE STare {1974) (especially Chapter 8); Prvex & CLOWARD, supra note 14; Alfieri,
supra note 21, at 669.

Traditionalist ideclogues argue that the. Great Soc:cty programs had themselves causcd the
exacerhatzon inthe poverty problcm, and that thc anly way to solve the problcm is to dismantle
the systcm in whole OF ini part, and restore tracimonal ways of dealmg mth the abIe—bodled poor
See MEAD, supranote 14; GLazEr, supre ricte 34. oo

...: Even among those who believe: that the prcscnt system is not z fa:lurc, therc 1s a sense t_hat
poverty “and the poor are ot dzsappearmg Rather thart blame. the pmgmms ﬂ!emsclvcs, they
blame conditions over wh1ch the programs have o conirol; for instancey, (i), rising. averagc
unemployment rates, () an increase in 'the percentagc of the’ populat:lon i l'ngh Tisk groups
and, (iii) a long term trend toward inequality in, thc dlstnbut[on of ma.rket income. See M&RMOR
ET AL, supm note 10, at 114, : : o o

208 Thus, reports respccung t.he fanu.re of Lhc ncw programs are, faxrly commonplacc See,
e - Cindy Simmons, Capitel Commenis, UPY, Sept. 25, 1992 (BC Cycle); avaslable in LEXES, Nexis
Library, UPI file (describing carly cancellation of four year study ofan innovative welfare program
‘stressing job training because, some believed, the program proved more costly thar: traditional
welfare program and ‘pecple who participated in innovative program, tenc!cd 1o stay on welfare
sixghtly longer than those in traditional program). Moreover, these programs ‘have failed to reduce
poverly at a time when some rescarch indicates that the economic restructuring of the 19805 has
created a prol:fcrauon of low wagc JObS, rcdumng the general standard. of lving of Amerman
workers. See BLUESTONE & HarwrrsoN, supra note 32, at 7. But see MEAD, Supra note 14, at 73
(even low wage jobs provide basis for eradication of poverty, or at least 5ob]essness) MARMOR ET
AL, supra note 10, at 112-14 {Great Soc:ety programs did not affect behawor) .

29 Sgp, e.p., Joanna K. Weinberg, The Dilsmma of Welfare Reform: “Workfare” Progmms and
Poor Women, 26 New Exc. L. Rev. 415, 44245 (1991) {argning California’s workfare program
GAIN has done little to relieve poverty or recyc[e unemployed back into work force, in part due
to Tack of training and othc:' support); HanpLer & HOLLINGSWORTH, suj)m notc 106 (studymg
effects and administration of AFDC i a aurnber of Wisconsin counties).,

¥ Whether they have Palled in fact is another question with rcschL o wh.lch thcrc cmsts
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While easy answers provide little of value in approaching questions of
this scope,?” the theory I develop might provide at least some insight
into possible explanations. I first examine the nature of the shift in the
focus of poor relief, and then examine the means chosen by govern-
ment to-implement this'goal-in light of the model I have created.

1 Documenmng the shift of focus

The extent to whlch states have modlﬁed their goals cannot be
assessed without at least a glimpse: at where they started. Understand,
of course, that, at least to the extent that state general assistance
programs remain independent of increasingly imperialistic. federal
categorical relief programs,? states have not moved in Jock step in
refocusing their general assistance programs. Indeed, many states have
made no attempt to change even the official focus of the aid programs.

.. The traditional: goals of stite .general assistance are quite modest.
State general assistance is ' meant-to relieve and maintain the poor who
are unable to support themselves. It is. intended to do no. more than
provide that those “who are subject to the recurring, misfortunes of life
[will]: continue: to have: such.aid: and encouragenent: as the. ‘county
alone, the State alone, or the State in- cooperation: ‘with. the federal
government may provide.”" These  traditional statutes: descnbe the
obligation of government to the destitute as one of * ‘relief and support”
when support by any other means is unavaﬂable,?”‘* or as an-obligation
to' relieve and maintain the poor,?” or, to: “support the poor.”¥s The
admmlstrauve unit is reqmred to: prowde care and assistance for the

substantial debate. Compare MURRAY, Fupre note 14 (arging systeins have failed in fact), with
MARMOR ET AL., supranote 10 {welfare systems in the U.S. have not, in fact, failed, if only because
Americans have gotten whai they wanted). )

UL Seg e g Peterson, Supranote 55, at 5, 24,0 -

72 Recall that state public assistince programs, by accepting funds from the ‘federal govern-
ment, bind themselves to comply with whatever ¢fins the federal administrators of such programs
requn'e As such, state public assistarice programs reflect more federal desire with respect to the
primary focus of such programs’than any independent state desire in’ this respect.” Sez Simor,
supra note 21,'at 1201, The géneral assistance statutes themselves bear some evidenice of the
overtaking of state programs by fgderal dollars. Seg, e.g, Coro. Rev. STAT. Cone § 26-2-102 (1989),
which explicidy acknowledges the depcndencc of r.hc Co!orado program for thc asszsta.nce of the
poor on federal prograrns:

BW. Va. Cope § 01-1° (1996}, ' '

TS e g CarL Weir, & Tnst. Cone § 17000 (West 1091); Conn. Gen. §rat. ANN § 1’7 273
{West Supp. 1993); Oxra. STAT. ANN. tit. 56 § 32 (West 1991); R.L Gen. Laws § 40-5-1 (1890);
$D. Coprrep Laws AnN. § 28131 (1967); Tex: Rev. Crv STAT. AN\. art. 2351(6} (Wcst Supp:
1998); Wis. STAT. ANN. § 49.02( l)m {West Supp. 1992).

2T NHL Rev. STaT. ANN. § 165:1°(1990); Ara. CONST a.rt IV § 88 (1977}

26 Miss. CODE AN, § 43-31-15 (Supp. 1992).
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indigent,?”” and, much as in the days of late Tudor England, to super-
vise the poor.?™ Such traditional goals, however, can be ambitious as
well, obliging a state to maintain its poor at a hlgher level relative to
the non-destitute population.?” : -

The notion underlying these formulauons of the purposes of state
poor relief derives from quintessentially static notions. Poverty is a
mark of individual deficiency or incapacity caused by forces beyond
the power of the individual affected,”™ or the result of a deliberate
repudiation of societal work requirements.®' What the eligible poor
are entitled to are “things™—maintenance, support and ‘supervision.
The poor are not entitled to a reformulation of societal or economic
noris for their benefit. The poor are, however, entitled to' supervision;
this-is-society’s way of expressing to the poor their responsibility for
conforming their social and: economic behavior to the norms. There
are no-surprises here. The poor uriderstand that they:will not starve,
although they will not live well (compared to other (productive) mem-
bers of society): The working population will understand that they will
not cause: the unemployed to die through neglect; that the poor will
leave them alone to continue to reap-the rewards of their productivity,
and that the manner in: which aid is gwen wilk not mduce anyone to
abandon work for maintenance. :

Modern goals; like a'leaky balloon: ﬁlled mth hydrogen are 51mu1—
taneously lofty and likely to quickly fall to Earth: The languagé is lovely,
with 'a power approaching: that of Biblical passages Restated for mod-
ern sensibilities; ‘the modern goals' of general assistance: include the
promotion of the welfare and’ happmess of the people; to “encourage
self-respect, selfreliance, and the desxre to bea good citizen, useful to
soc1ety "2 Other statutes decla.re, ina related vein, the goal of assisting

TTNY. Soc. SErv. Law § 62(1) (McKinney 1992); Oxra. STAT. ANN. tit. 56 § 32 (West 1991).
28 Ga, Cope AnN. § 36-12-1 (Michie 1987); NEs. RV, STAT. § 68132 (1990). -
| See, e.g. Mn\N STAT. ANN. §256D.01 (Wcst 1992), which obligates the state, among other
things, “to provide an mtegrated public assistance program for all persons in the state without
adequate | income or résources o maintain a’ 5ub51stence reasonably companbte with decency and
health; and to ‘provide work readiness services to help employable and potentally employable
persons prepare for and attain self sufﬁ-:lency and obtain permanent work.” .

20 MonT, C.oxrsr art, X1, § 3(3) {1991), prov:dcs that, “The chmlamre may provxde such.
economic assistance and social and rehabilitative services for those who, by reason’ of age,
infirmities, or misfortune are determined by the legislature to be in need.” :

1 Thus, a New Jersey Legislator, who is in support of todifications to. the state’s A{*'I)C
requirements, could state without much opposmon that “the most useful thing welfare can do
for the poor is to press middle class values upon them.” See Taylor, supra note 2. .

22 Car, Werr. & InsT. CODE § 10000 (West 1991). The statite reads, in. pertinent part: -

It is the legislative intent that aid shall be administered and services.provided.
prompily and humanely, with due regard for the preservation of famxly life, anct -
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those without the means to meet the costs of necessary maintenatce
“to attain or retain their capabilities for independence, self-care, and
self-support™ or that of encouraging and -assisting ‘the needy “to
achieve economic independence and selfsufficiency."#* Federal ‘politi-
cal imperatives-have not escaped the race toward lofty language. The
rhetoric of federal welfare programs has been strongly’ laced ‘with
affirmations of “rehabilitation;™ or “independence and selfsupport,”
or “responsibility. " : o 3
~What. do- all - these inspirational - statements ‘mean?- Logically
etiough, when stripped of their rhetoric; they seem to indicate a well-
intentioned desire to eradicate poverty, They exhibit a desire that the
poor act like the rest of the population; like good middle class working
people; whether they want to-or not.® They express the hope that the
able-bodied poor will grow up, Ieaif‘e--honie*aﬂdis’to'p mooching off the
rest of the citizenry. The expréssion; at least, is dynamic. They imply

without discrimination on account of race, national origin or ancestx}r, religion, sex;”
marital status, or political affiliation; and that aid shall be so administered and
services so provided, to the extent not in conflict with federal law, as to encourage
selfrespect, selfreliance, and the desire to be a good citizen; usefiul t6 society.” o
Id. Other state codes have similar provisions. See, e.g., PA. STAT. ANN. tit. 62, § 401 (1968); Dex.
Cone ANN tit; 31; §°501 (1985).. R R A :
«..The purpose of this provision is'to éxpress the statutory purpose and legislative intent of ihe
California W_clfa.rc. and Insdtutions Code (§§ 10000-18971), has been employed by California
courts to limit the discretion of counties in connection with the administration of their general
assistince programs: See infra notes 991592, v o oiw wenn e DL RIS
2 8oy CoLo. REVS STAT. § 26-2-102 (1989).
8% See UTan Cope ANN. §.62A-9-101 (1889); R R TP C S E I Tpoy
285 This lofty language is meant to sugarcoat the work obligation at the core of all poor refief
schemies. Ses, &g, WirTE. HoUss WORRING GROUS ON b Famiry, THE FAMILY: PRESERVING
AMERICA'S FUTURE 51-58' (1987),For 2 short discussion of the rheforic in conderton with the
imposition’ of federal work requirements, and-the political nature -of such, rhetoric, see MeaD,
supirg note 14, at 219-33. These euphemisms can casily. be used by those who wish to impose
work tests as a conditioni for the receipt of benefits, as well as by those who wish to provide the
poor with guaranteed incomes: Compare Mickey Kavs, Teix Exp oF EouariTy 12148 (1992)
(end to poverty and stigma of relief can only be brought about by forcing poor to work for their
keep). with Lameman, supranote 63, at 135-68 (reducing income poverty through governmental
transfers is worthy goal); and Alfieri, supranote 21, at 678-95 (poor raust be entrusted with
responsibility for their own transformation, and eradication of their poverty, through: strategies
of empowerment in which' poverty has clearly defined but subordinate place). :. -
%6 See supra, note 95, quoting New Jersey Assemblyman Wayne R. Bryant in connection with
the debate over New Jersey's revisions to its AFDC program. In arguing in favor of the necessity
for rules climinating benefit increases for women who bi‘écd_ whﬂe_qn welfare, the Assemblyman
urged that the best thing that the modifications could do would be to press (superior) middie
class values upon the recipients of aid. See Edward C. Banficld, The Future of the Lower Class, Trre
Vinw From Berow: Ursax Pourrics ann Socrar Poriey 46, 59 (Susan S. Fainstein & Norman
I Fainstein eds. 1972) (identifying middle class culture as “normal® and those of lower classes a5
defective and poorly preparing jts members to survival in American political culture).
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wealth redistribution and entitlements,?’ notions inimical to the static
vision.

The notions embodled n rhe new and 1mproved” hortatory state-
ments: of, intent suggest static .vision overload. How is poverty to be
eradicated under the terms of these statements of goals?. Certainly not
by providing the poor with the means of achieving political power, full
employment and financial independence. Not surprisingly, legislatures
have done little to implement these new goals.* The most s1gn1ﬁcant
difference between the ancient systems of poor relief and those in
place after the imposition of the new statutory purposes:is that the
official statutory compilations of the several states have more words in
them. The result is frustration, consternation, and dissatisfaction. Poor
relief systems are required to travel forward, but walk backwards; they
are, in this sense, conceptually neither here nor there and-always.ripe
for further reform.. On the other. hand, we Thave at least provided our
elected officials with something to do over and over again. I turn next
to a brief examination of the (non)means chosen by legislatures to
effect their new goals. . .

2. Means Chosen to Implement the Restated Goals

One would suppose that with the changes in the stated'purpases
of general assistance would come substantial changes in- the means
used to deliver services to the poor. What we discover, instead, is that
state’ general ‘assistance ‘statutes have not been modified to take into
account their newly restated goals. The result, of course, is that funda-
mentally static systemns of relief, designed primarily to maintain and
relieve the poor, are now burdened with'the task of eradlcatmg poverty.
The additional burden. placed on. state general assistance programs,
however; has not-been accompanied by any kind-of substantial change
in“the manner in which the programs are structiired or adminis-
tered.?® Even in states which might be considered excepuons, such as

" 28 See, eg, Moonf:y v. Pickisti, 94 Cal. Rpte. 2797°(1971); Robbins v. Superior Ct, 211 Cal.
Rpte: 598 (1983Y; mﬁ‘a Part VB, Exammmg the Lzmzts of Statu Systems The Example of Calz oriia
Proposition 165, - i

28 Spp MARMOR ET AL., supm note 10, at 228 231 (“[M}ost progmms that fake up the
Amer:can welfare siate have beer axrcund for quite a'while in oné form or ariother. That form is
consra.ntly changmg, but a.lmost never mchcaliy, whatever ballyhoo as;tends thls or t.hat amcnd—
ment.”).

9 For instance, CAL. WELF. & Tist. ConE 5 16000 (West 1991) was first oiacted in 1947 and
made applicable to county gencral assistance obhgau:_ms Thase obligations; set forth at Cak.
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California; where the courts have attempted to give substantive coritent
to the otherwise hortatory poverty eradicative provisions,® the result
has been not so much a rejection of the static vision- of reality as an
atteriipt merely to expand the minimum levels of benefits and the size
of tﬁe*e-ﬁgibl‘e'po‘pulatiOn.i’g*-%iIe such actions could be‘-'ch‘amcterized

Wezs & INST. Cope § 17000 (West 1991) vere firsi cnacted in 1855 and remain substanua.lly
unchanged.See: Mooney, 94 Cal; Rprr. at 284. Counties were expected to fulfill the new’ ‘expecta-
tions using tools created in the nincicenth century and for a purpose fundamentally different
from that newly imposed under the inspiring message set forth in Car. Wers:: & InsT, Cope
§ 10000. California courts, however, have applicd these hortatory provisions in construing the
general assistance’oblightons of the counties. See, e.g.; Robbins, 211 Cal. Rptr: 21403 ni13 ("The
legislative history does not indicate why the Legislature decided that such a statement of- statutory
purpose was, fiecessary. at the time section 19 was cnacted, Accordingly, this court pust rely on
the plain meaning of the terms of section 10000 in implementing the provisions of division 9.7).

10 See Mooney, 94 Cal: Rptr 279: Boelim ¥, ‘County of Merced, 209 Cal. Rptr: 530, 532 (Can
App. 1985) . See generally, Bensinger, supranote 35, at 521223, 528-35, Having takeri' this position;
though, I note that as the static theory would predict; to the exient.that decisions such.as Boehm
begin to have s1gn1ﬁcant redistributive effect, $tatic system builders will seek w overmrn thezm.
This, essentially, is what the Governior of Califorria dnd Ris allies are atternpting 6 dé through ’
Proposition 165, discussed. mfm in Part V.B, Exammmg the" Limits’ of Static Systems The Example
of California Proposztwn 165, ... ..

BT Courts in three states {Iilmms, New York and Montana) havc expandcd the ehglblc
populzation by holding that persons on strike do not refuse employmcnt and therefore cannot
be denied public-assistance on'thit basis. See Edscaris v Wynan; 292 N.E 2d'667, 671 (N.Y. 1972);
Strato-o-Seal Mfg. Co. v. Scott;: 218 N.E. 2d 227,230 (Il App. Ct:1966); State ek rel. International
Union of Mine; M111 & Sme[tcr Workers v, Momana State, Dcpt. of Public Wclfa.re, 347 P24 727,
738 (Mont. 1859).

- Several other coirt decisioiis in New York have expanded the minimin level of benefits and
the: cligible population. In: Thrower v Peralés; the eourt ‘compelled the Department’ of Human
Services to. grant, home- relief to homteless plamuffs, and rejected the Cominissioner’s argument
that homeless sheiters are _public’ institudons. which rendered homeless persons ineligible for
home relisf, 523 NYS.2d 933 (N.Y. Sup Gt 1987). Fu.rthen:norc, the court in Shaw v Wyman
held that - redipient'can become temporarily ineligible for aid if he willfully fails ‘to report to a
Job interview. 337 N.¥.5.2d 98, 100 (App. Div. 1972}, Failure to report, however, is not “wittful" if
there is mo public or private means of transportation available to the recipient. fd.

The Court of Appeals of Indiana expanded the minitnum level of benefits in State ex 7el.
Van Buskirk v, Wayne Township, Marion County; 418 N.E.2d 234 (Ind. Ct. App. 1981). The court
held that a township trustee cannot deny shelter relief [element of gencral assistance] to home:
owners because the trustee is obligated to provide any type of aid %o provide shelter or to prevent
loss of shelter, Jd. af 245 The couirt also stated that the trustee must provide transportation to
seck and accept employment and provide farnitire and ttensils, including heating and cooking
stoves; and specxal medical diets; when ehgxble individuals are unablé to providé such iteris for
themiselves: Id, ar 246. In additon; the fristee must do whitever is necessary to réstore terminated
heatirig and uul:ty sefvice i cases of prcssmg hardshlp, mcludmg rcpaymcnt of reconnect fecs:
Id. at 247; :

In Maing; three ‘court decisions haw: increased” the size ‘of the ‘cligible populat:on See
Beaulieu v. City of Lewiston, 440 A.2d 334, 341 (Me. 1982) (municipality cannot automatically
disqualify applicant for assistance becduse he ispurchaser of shelter); Page v City of Auburn, 440
A2d 363, 364 (Mc. 1982) (municipalities cannot enact' Srdinarées which automa{xcally disqualify
applicant for general assistance because he voluntirily quit job); Gilmax ¥ City of Lewiston, 524,
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as “anti-static” in spirit, they do little to alter the basic purpose of the
system—to sustain the poor, not to eradicate poverty. -

Despite the hortatory language now gracing many state pubhc
assistance. provisions, state systems of general assistance continue to
deny any relief to employable persons otherwise ineligible for federal
categorical aid programs. Essentially, able-bodied persons without
young children are excluded from such programs.” Exclusion from
relief does not appear to me to be a therapeutic or. transformative
means of ending the poverty of the excluded. Also; as the static model
would predict, the éradicative goals unveiled over the course of the last
forty or, so years, much like toys given a small child, to be played with
as long as they are not used to destroy anything, have been neutralized
by transforming them into tools of an essendally static vision. In' the
case of the eradicative goals, this means that the attainment of such
goals may not be: achieved: at the expense of the public. fisc, or the
social ‘or économic ‘order.?® Moreover, state general assistance pro-
grams continue to be based, as they have been for millennia, on the
notion that aid to the poor must start with, and largely consist. of,
prowdmg for the materla.l needs of the poor, from ume to nme, and
to ‘the extent needed.’

Further, msmuated into new eradxcanve goals is. the anc1ent stauc
notion that since unemployment is a vicious lifestyle choice; the eradi-
cation ‘of poverty, if it is to be achieved; miust derive largely: from efforts_'
to change the habits of the poor. In effect, the ne_w___goals permit
productive: merubers: of: society: to: mdulge the static: fantasy. that the:
poor are ‘America’s noble savages frxghtenmg, burdensome, lazy and :
ignorant. 294 If only they were more like the rest of the working popu-_
lation. Eradicative efforts then, are mostly charactenzed by statlc no-

A5d 1205, 1207 (Me. 1987), (municipality cannot disqualify applicam for general assistance
because he was d:scharged from employment for misconduct),

. The Supreme Court of Nevada also expanded the numbf:r of pcople chglbic for pubixc
assrstancc Clark County Social Serv. Dep t v, Newkirk, 789 pad 227,228 (Nev. 1990) {counties
may not automaucally exciude cmpioyabic persons from eligibilisy).

" Court decisions i Wiscoisin have had a similar. effect on welfarc beneﬁts See, e. g, State ex
rel. Arteaga V. leverman, 201 N. W2d 538, 541 {Wis. 1072) (county may not. consider applicant’s
pastsingle voluntary termination of cmployment in determining cligibility for general assistance};
Staie ex rel. Sell v, Milwaukee County, 222 N.W.2d 592, 595 (Wis. 1974) (smtute providing for
general assistance does not prevent applicant with assets from being cligible for benefits).

292 Spe supra notes 192-208,

2% Thus, eradicative goals means teac?ung the poor to be respons:blc, that i 1s, tc: get a _]ob.
and get off the dole. Sez Payne, supranote 8. . .

24 yEcRs, supra note 32, at 201—03 supra notes 1{}7—12
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tons-of “obligation,” that is, the “right” to work. These take the form
of provisions for mandatory*® or optional® job training programs, job
referral programs®” and general education programs.® At the federal
level, 2 number of programs existfor the purpose of forcing those who
take other peoplé’s morneéy to begin to act more like the peoplé from
whom they take (notice here how static notions inhere in the way we
characterize the “transaction!”) by getting married, getting a job; and -
becoming “responsible™ citizens.**® None of these programs, however;
focus :the efforts - of eradication outside of the population ‘to be
“treated” ‘for the disease’ of laziniess, iricompetence or ineptitude.
Among the most: pubhazed and fairly typical of the lot, are proposed
changes to the AFDC provisions of several states, under which benefits
will‘be terminated: aftér:a number:of years,*™ or will: be denied for
children born‘to a recipient of aid,** or will be reduced if the recipient
or his or her childreii fiil to attend school,*? or will be reduced to new
residents.®™ From' the static’ perspective, these programs cai be char-
actenzed as litle more than more subtle and sopl’usﬂcated versions of

265 See eg, T Aw. STAT ch. 305 para 5/6—1 4 {Smlth Hurd 1993) Kmr STAT AN’\T
§59°709(d)(B) (3) (Supp. 1992); Mz, Rev. STAT. ANN. tit. 29, § 43164 (West Supp. 1992); Miny.
SraT. ANN. § 256D.051 (8a) (West 1992); MoNT. CopE ANN. § 53-3-304(3) (1991); PA. STAT ANN
tit. 62, § 405.3(d) (Supp. 1993). For a review of a number of thesc - programs, see GUERON &
Pavry, supre note 209, at 79-191: '

29 Ses, e.g; ConN. GEN. STAT. ANN. § 17.28Ta (West. 1992); Inp. CopE Ann. §.12-90-13.1
(Burns 1992); Micu.. Comp. Laws. ANN: § 91 (1) (d): (West 1991). For a review of studies of a
number of these programs, see GUERGN & PAULY, supra note 209, at 79=191.

.. %7 See Inawmo) Cong-§ 31-8404 (Supp. 1992); ILL. Ann., STaT. ch. 305, para 5/6-1.4 (Sm1£h~
Hurd. 1993); By: Rev: STAT: § 205.200(7) () (Michie/Bobbs-Merrill. 1991); Me. Rev. STAT. Ann.
tit. 22, § 4316-A(1) (B (West Supp..1992); Mp. Soc. SERv. Cope ANN.-§ 88A-17A-1(a) (1991);
Mowr, Cope Anm. § 53-3-303(1) (a) (1991); Pa. STaT.-ANN. tt. 62, §405 T(a) (Supp. 1992)

. B S supra note 291

. *9Federal job. training and employment progra.ms are descnbed in LavrmN, supra note 6;
at 115-41; MeaD; supranote 14,.at 121-85. The most recent attempt by the federal government
toinduce the poor wha receive federal money to work is embedded in the Family Support Act
of 1988, 42 U.5.C. §§ 651-669 (1988 & Supp.- Il 1990); which seeks to eradicate the poverty of
single mothers through 2 combination of mandatory work and job ;ra.mmg while provrdmg
Limited child care.

..3%Fhe Oklahoma Diepartment: of Human Scrv1ccs has proposed cutung all wclfare beneﬁts
after three years; substituting a job for benefits dfter the three year period. Wayne Greene, Reform
Plan. Sets- Curbs on: Welfare, TuLsa WorLD; Oct. 27, 1993, at AL Florida sought to lmit aid to 24
months. H. 1023, Reg: Sess.,- 1993: Fla. Laws.:

301 See supranote 8 (New Jersey provisions).: RN '

302 See 5,140, 87th Leg., Reg. Sess., 1993 Mich. I,aws (AFDC benefits redlzccd ‘529 per month
for each Michigan child with more than two unexcused absences). N.J. STat. ANn. § 44:10-98
(West. 1992} (requiring: participation: in- vocational and counsc!.lmg programs), supra: note’ 8
(Maryland provisions).

303Wrs. StaT. ANy, § 49. 19 (Wcst Supp 1992) supm note 8.
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the Statute of Laborers®* or other ordinances commanding the unerm-
ployed to.work.® Gt T CLe
..-Consequenﬂy,:_United States society has not rid itself of poverty
nor of the poor. It has no intention of doing so. General assistance .
provisions ‘are not administered: to “encourage-self-respect; selfreli-
ance, and the desire to be a good citizen, useful to society.”® Such
programs do not assist those without the means to - meet the- costs. of
necessary maintenance “to attain or retain their capabilities. for inde-
pendence, self-care, and self-support,”™” nor do they encourage. the
needy “to achieve economic independence.and self-sufficiency.”®
These programs. fail because “economic and demographic changes
have created rapid increases in the number of needy persons who are
homeless or without. other necessities of basic. existence.”” Perhaps
they are meant to fail, at least in the sense of fulfilling the expectations
they might raise among the poor. That; too, is ‘quintessentially static:.
“the options being put before the nation are to continue préesent relief
arréngemei}ts,-_perh_apé-. modified: by measures to.shift the local. fiscal
burden to the federal government, or to adopt the ageold approach
to relief explosions—ramely, the introduction of work-enforcing meas-
ures. It is a poor choice to be sure, but it is the politically real choice
nevertheless. "1 ' A PR S

304 Sgp supra riote: 151, For a discussion of the ant-vagrancy coneeptions of modern welfare.
Iaws, and the. preoccupation: of such law with-work requirements, see Margaret K. Rosenheim,
Vagrancy Concepts in: Welfare Law; 54 CaL. L. Rev. 511:(1966). - S ' S

7 805 Ty this manner, society indulgesitself much like King Canute commanding the sea 1o stay
put: Obviously, I take the'position to the limit. There no doubt are substantial iumbers of people’
whoare aided in significant respects by job' training andl placestent programs. Judith Gaéron’
and Edward Pauly review the data generated by a number of studies of work inecentive programs,
inciuding several “innovative” demonstration projects. They conclude that the studies provide
evidence that welfare to work programs as currently concéived are neftbier as-successful nor as
useless as eittier the advocates or opponents:of such’ programs would have'you beliéve. Most are
expensive. Fora discussion of their conclusions, see, GUERON & PATLY, supra note 208, at 24-39.

.. 306 Car. WeLE. & INsT. Copze § 10000 (West 1991). ce - L

-1 Sep CoLo. Rev. STAT: § 26-2-102 (1989). .o
308 Sez Uratt CODE ANN. § 624-0-161 (1989). B RIS ER
.39 Sep Tix . Hus. Res. CODEANN. § 34001 ()(1): {(West 1890): As sommie scholars have argued,
these:programs also fail because the states have failed to devote substantial resources to solving
the problesn. Thus, the arguirient goes, if the state would devote substantial' enough resources to
programs such as job training (or retraining) and placement, the state might well be able to meet
its eradicative goal. See Furniss & TrroN, supra.note 27, at 179-83; Gaws; supra note 41, at
968-70. To the extent, however; that people continue to lose their jobs, or businesses fail, or
people enter the kabor market, the state:would have to continue its role as a jobs “clearinghouse”
indefinitely. Poverty, in the sense of people unable to provide for themselves; would: perhaps- be
substantially reduced, but socictal cfforts to mantain this state of reduction”would. have 10
continue unabated if this “success™ is to- have any lasting effect. I SR
310 pryen & CLOWARD, supra note 14, at 346-47.
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~This result should come as no surprise. The'static paradigm would
indicate that such systems are capable of only limited function. Recall
that, at most, these limited functions include the sustaining, feeding,
clothirig; and housing of the poor. Recall further that, in many static
systems, the institutional aid provided to the able-bodied is substan- -
tially more limited than this.”' And yet, these new goals purport to set-
a new course for institutional reli¢f, that of eradlcatmg poverty This
new course is supposed to be nawgated by a system which is only’
reasonably efficient at delivering material things to those in need.
Charles Murray has descnbed this. 1eg1slat1ve response to the problem
of poverty ° escaplsm explzumng that “those who 1eg151ate and admin-
ister and write about social pollcy can tolerate any increase in actual
suffermg as long as the system in place does not exphc1t1y permit it.”*?
Perhaps legxslators are best able to respond to perceived desires of the
population by telhng them what they want to hear, without the bother
of actually having to do what they say t‘ney have done. In this sense,
the new eradicative purposes of our poor relief statutes can be best
understood as (an empty) pohtlcal gesture. They are. the words that
hide the inattention to programs left substantially. 1 unaltered.’
.1 have argued. that this chvergence between. dyna.mlc goals, and
static systems, the one rooted in-change, and the. other. rooted in
unmutabﬂlty, could help to explaln why. such reorlented systems did
not seem to “work,” that is, to. climinate poverty.1* _Contrary to the
common view that’ these systems do, niot work well, the theory helps
explain that they work quite well. What they work well at, however, is
the provision of the bare necessities to the qualified poor, not the
eradication of poverty nor the creation of a selfsustaining class of poor.
As long as legislatures are content to: change the: purpose of ancient
provzsmns without adjusting the provisions themselves' to meet the
changes in purpose, such measures will continue to functon as they

1 See supra niotes 291305 and accompatying text.” :

S NURRAY; sipre noté 14, at 235:°0F course; Murray's sweepmg proposals to solve' the
problem, to dismantle substantialiy all of the programs in-place for the maintenance of the poor,
might be-as problematic as”the ‘récent Iegistative proposals to solvé the poverty problem by
enacting legislaiion-decreeing this worthy goal. See Matiison, supra note 37, at 93.

313 Oy thie' pelitics of poverty reform rhetoric from a “hbcral" perspccuve, see MARMOR ET
AL, supra note 10, at 228-29.

314 But see SUNSTEIN, supra note 237, at 101; 106-07, 230 (descr:bmg perverse results’ of
regulatory failure in income rédistributive welfare programs—-—-they accarnplish opposite of their
intended purpose-—and describing means of reforming natire of re:gulatmn S0 statcd pu:pose
might be effected).
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always have, the newer purpose ignored, and the determination made,
sooner or later, that the statute fails to meet its new goals.?®®

B Exammmg the Lzmzts of Smtzc Systems The Example of Calzfomm
S i o Proposition 165 et s . :

“The theory 1 have been developing can also help us to understand
why poor Taw reforms seem to take a static turn, even wheri the stated
purposes of the reforms are not'static. The theory can tell 'us at least
two things. First, it can help usto understand the limnits of the vision
of the static system builders and, in that manner, explain why ‘reforms”
tend to take a par‘acular path Second, contextualizing any such “re-
forms” within a governing: paradigm helps explain the dwergence
between stated’ purpose and actual goals of such “reformis.”™¢ Testing
the utlity of the' theory merely by examining the rhetoric of welfare
reform, which T did in"Part’' A, has provided a gilmpse of the manner
in which ‘stasis insinuates itself into reformi. I believe it is also useful to
examine the theory’s potential as a basis for understanchng the hrmts
of political and legislative rhetoric and reforms by exarmnmg A con-
crete attempt at reform. Reform tmadulterated by compromlse and
expediency can provide us'with a-clear view of the manner in which
reform operates in a static poor relief context. For this purpose, I have
chosen the representauve set of provisions contained in a recent Cali-
fornia voter ‘initiative, Proposition 165," the ‘Government ‘Account-
ab1hty and Taxpayer Protectmn Act of 1992 (“GATPA”)

" 3BOF course; the legislatare:does more than create systems that are incapable of fulfilling
their stated or popularly conceived purposes. Morc important, perhaps, is that they create a series
of sormewhat lofty expectatmns on the parts of both the recipients and those whose money s
finding the systeinr: The recipients tend to éxpedt that, by submitting o ihe peculiar dictates of
the local program, they will obtain work or otherwise achieve the advertised selfsufliciency.
Instead, they find jobs, if they find them at all, which are not good. See the stories of participants
in AULETTA, supra note 86, at 210-19; MEAD, supra note 14, at 149-50.

316 This result has been seen in the divergence between the restated purposes of many syswems

of stte gencral assistance, and the traditional methods of actually dispensing aid. See supra Part
V.A, Explaining the Disjunciions Between. Goals and Imp[emmtatz(m, Why Dont Current Systems of
Poor Religf Seem ta Accompluh Their Pmposgs '
" 3Proposed Law: The Government Accountablhty a.nd Taxpaycr Protection Act of 1992,
California state initiative measure submitted for voter, approval in accordance with California
Constitation Article IL, § 8 on November 3, 1092 as Proposition 165. I note, but do. siot explore,
the context in which Proposition 165 arose. In 1992, California was in the midst of a scvere
recession, state government was revenucsstarved and the populace was looking for a scapegoat.
While cxplorauon of the dew;ls of this context adds flavor to the analy51s, it does not affect the
analysis, its utifity or the rcsult For further discussion of Proposition. 165 in context, sec mfm,
notes 321-22, 368,
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:California Proposition 165 consisted of two major parts, which'at
first glance do not appear related. Proposition 165 was certified for
voter approval in the November, 1992 general election,*® but failed to
win voter approval for a variety of reasons; many of which probably. .
had little: to- do-with'the poot relief features of the proposition.”® A
significant portion of Proposition 165 concerned a redistribution of
power between the govérnor and the legislature respecting the budget
process and control over state fiscal matters. A significant effect of
GATPA was to alter the manner in which the annual state budget was
adopted and linplemented, generally in favor of the governor and at
the expense ‘of the legislature. The governor was to be given until
March 10 to submit a budget proposal to the legislature. Failure by the
legislature to approve a budget by June 15 would resultin the suspen-
sion of the salaries and: certain privileges and perquisites of the gover-
nor and legislators. If no budget were to be passed by July'l, the
governor would be: empowered todeclare a state of fiscal emergency
and to impose a budget based on projected revenues; at least until the
leglslature passed, and the:governor szgned a niew budget.?® "

“As’an integral part of the process of controlling the state budgét,'
Proposition 165 determined that “the California welfare system' miust
be substantially restructured to put less emphasis on unconditional
public aid and more emphasis on values fundamental to a free society:
personal responmbﬂxty, self- sufﬁmency, employment and Eamﬂy 3% This

“ 818 Pursuant to Califormia Constitution Afﬁéie:iv" §1 “tﬁé people r:éséﬁe't'o themselves the
powers of initiative and referendum.” In all other respects, the legislative power is vested in the
California Legislature. Amador Valley Joint Union H.lgh Sch. Dist. v. State Bd. of Equalizadon,
149 Cal. Rptr. 230 (1978). The California courts recently rejected a challenge to the right to place
the initiative measure, Proposition 165, the “Govertiment Accouritability and Taxpayer Protection
Act'of 19927 on the ballot. See League of Women Voters v. Eu 9 Gal Rptr 2d 416 (Ca.l App.
1992). o
- 31954 Ellis ‘& Jacobs, supra note' 7. Proposmon 165 failed 16 win voter approval along with
Proposition 167, the later 6f whichi was placed ol the ballot by political opponénts of Proposition,
165 and ‘was aimed at solving th¢ welfare and bludgetary problems cited in Proposition 165 by
cutting the state sales tax and dgnificantly raising taxes on wealthier individuals and corporations.
See id.; see alsoPaul Jacobs & Virginia EIis, Prop, 165 Lags; Righ&to«Die’Balloting Close, LA TPiES,
Nov.'4, 1992, at A ('sug'g'éstjng as reagons for falure to pass measure (i) opposition by California
Democrats to’ provxsxons of Pmposmon 165 which would have given Rapubixcan Governor exten-
sive ' cofitrol “ovet blidget process, and- (i) divérsion of financial support for measire fom
corporate ‘and wealthy individaal supporters to effort to defeat of Proposition 167). i

| 'P20GATPA;'§§ 4-5. 1t is €asy to-see why this portion of the measure might inspire a ‘certain
amount of suspicion and’ dxsapprm'al ifi ' stite where the governor and the legislative majority
were members of different partiés and with different pohixcal agcndas “The provxsmns could casﬂy
be used to usiirp the Legitlature’s budgeting role:
¥ GATPA, § 3. This characterization of the proposcd reforms as a “substaxtial resrrucmnng
would have become a pcrmancnt fixtiire of California law, sinee GATPA required that s?atement
be writteri into the state constitution as new articie T, § 31,
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restructuring was to be accomplished by reducing governmental poor
relief expendltures The poor relief provisions of Proposition 165 deal
primarily with the administration of federal programs, and most sig-
nificantly with Aid to Families With Dependent Children (“AFDCT). 522
Proposition..165. ‘also would have effected significant reform of the
California general assistance system. With respect to the reforms pro-
posed affecting both general and public assistance, the. proposals are
profoundly static. in orientation, aimed prlmanly at cutting costs, re-
ducmg benefit levels and tightening eligibility criteria to decrease the.
size of the eligible class. As such, and despite;the lofty purposes set
forth in Section. 10000. of the California. Welfare and Institutions
Code,’ the. modifications would have strengthéned the general assis-
tance, program s primary- goal of mamtammg the. poor. as cheaply as
possible, and do litde, if anything;:to “encourage self-respect,: selfreli-
ance, and the desire to.be a good citizen, useful to society.” Indeed;:

the conceptualization of welfare reform as.a subset of overall-fiscal
reform, related to the state’s budget process;. which was confirmed by
the California appellate courts in certifying Proposition 165 for voter.
approval, is strong evidence of the reformers’ adherence to the: limi-
tations inherent in. the static paradlgm a2t -

1 Pubhc Asmstam:e Reforms

‘The publxc a,ssmmnce prowsmns of Proposmon 165 ostensﬂoly con-
centrate on what is termed “ﬂexxblhty T AL 1east in Cahforma flexibil-

2 S GA.TPA §§ 6-9, and mfra notes 343——54
BB CaL WeLE. & InsT. COpE § 10000 (West 1991)

SMGATPA § 2, explicitly merges the provision. of aid to the poor and govcmmemal fiscal
policy. Tt declares that “California’s fiscal imbalance is also reflected by a growing social imbal-
ance. In the past few years, welfare caseloads have escalated at 2 growth rate four tnes faster
than, aur gcneral populatxon Thls is why welfare reformi and budget: rcform are one and the
same,” Id See infra note 350 for ‘the text of ths provision. Indeed, the major hurdle for those
who sought 1o prcvcnt the propositon from’ appcanng on the ballot was to show that the welfare
prowszons of the propositon were unrelated © the bud.gemry prowsmns Undcr Lhe “single
subject rule,” an initative may not be brought for a vote uniess its provisions cover only a single
subject. Th).s role is satisfied i the initiative’s “prov:sxons are either ﬁmcuonally related to one
another or are rcasonably gcrmane to one another or the objects of the. enactment.” Harbor v.
Deukmejian, 240 Cal. Rpir. 569, 582 (1987). The court in League qf Women Voters rejected this
contention, finding that the welfare provisions are reasonably gcrma.ne 1o the stated purpose of
the initiative, 9 Cal. Rptr 4186, 423 (Cal. App. 1992}, “The budgct balancing objective of GATPA
is also served by rcstormg to the government the power to make annual adjust[ﬂents in expen-
ditures under the state wellare system, which the mmauve 1denuﬁes as a pnmary cxxgme of
budgeary imbalance.” Id.

7 According to its proponents, “GATPA seeks to mtrociucc ﬂcxsblhty and rcduce cxpend.l-
tures in the state welfare system, 2 program whlch constitutes 2 ma‘;or force driving the budget
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ity translates into budgetary flexibility requiring the elimination of
statutorily mandated cost-of-living ‘increases in grants for AFDC, Sup-
plemental Security Income/Supplemental State Program (SSI/SSP)
and In-Home Supportive Services (IHSS).**® Substituted for the cost-
of-living increases would-be a'systerr based on annual redeterminations
by the California’ Department of Social Services to be based on pro-
jected caseload and the amount appropriated in the annual budget.®?
In effect, federal categorical poor relief would be based on the ability
of the state to pay, rather than ori-the needs of all of the potenually
eligible population.

Flexibility would also requlre an absolute’ reduchon of weifare
expenditures by reducing  maximum AFDC grants by 10% during the
first-six months of eligibility and an additional 15% thereafter.’® In-
creases in° AFDC grants would be‘prohibited with respect to-children
conceived while the mother was réceiving benefits, certain benefits
afforded pregnant women would be eliminated and teéenage mothers’
grants would be restricted.’® In-addition, the initiative would require
certain behavior from recipiénts.; Parents unider nineteen years of age
would receive a $50 per month increase-in benefits if they attended
school with fewer thart two unexcused absences per month. Failure to
meet this reéquirement would result in-a $50 per month' reduction in
benefits.®® Mothers under eighteen years of age would also be required
to live with: their parents or legal guardians.®®! New California residents

out of balanice yet which is still suscepuble to legislative control.” Ledgue of Women Voters, 9 Cal.
Rpir. 2d at 419. : e : : .

- MSCATPA, §§ 7, 8 16—18

B 3 - SRR

- 3814, § 7. Other statesare con51dcnng sitnildr Feforms of their categorical aid programs: See,
e.g.; HB. 1023, Reg, Sess., 1993 Fla. Laws which would cut AFDC benefits for all recipiénts in an
effort to foster self suﬂicxency »

" 829 TATPA, §§ 6-7. This is similar toa proposal curremly under c:onsuierauon in Florida. See
H.B. 1023, Reg. Sess., 1993 Fla. Laws, eliminating benefit increases for children born to an AFDC
recipient. Currently New Jersey is the only jurisdiction that has successfully enacted a program
restricting benefit increases for children born to AFDG recipients. A number of Junsdxctmns
besldes Florida are currenily consxdcnng similar proposals. See supranote 8, .

" B0GATPA, § 9. Othier states Kave enacted or considercd similar programs. See e, g .\ ‘j STAT.
ANN. § 44:3114 (Wcst Supp 19993, which reqmrcs rcc1p1ents with children over two years of age
to attend educational Programs; see- also infra note 365. A M1ch.1gan reform proposal, tited the
“Higher Aftendance in Michigan's Schaols Act,” is similar to GATPA'S 9, except that it imposes
2 schoof attendance requirement on the children of AFDC recipients rather than on the recipi-
ents themselves. S.B. 140, 87th Leg., Reg. Scss., 1993 Mich. Laws. For a discussion of other
programs, see supra note 8. A number of such programs are also exammed in. GLERO\T & Paury,
supre note 209, at 107-20.

BLGATPA; § 6. This’ pmv:smn. of course, would md:recily, but cffccuvt,ly, ovcrruie Bemhardt
v. Alameda County Board of Supervisors, 130 Cal. Rptr. 189 (Cal. App. 1976), which prohibited
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would be eligible for benefits in an amount no greater than the maxi-
mum to which they had been eligible in the state of prior residence
for the first twelve months of residence in California.*® Mothers would
also be encouraged to identify the fathers of their children in order to
qualify for. AFDC; presumably. so. that the fathers would have to bear
their fair share of the expense: of raising their children.? .
~ Clearly, the proposed changes to the administration and funding
of the state’s public assistance programs demonstrate its substantial
static orientation. The primary purpose of the proposed modifications
is cost savings.®®* Note that the static bent of the *reforms” is not so
much the attempt to reduce the costs of the administration. of the
system of relief per se, but the implementation of this cost-cutting ethos
by reducing the amount of funds the state would be willing to devote to the
maintenance of the poor. Thus, in California, cos‘_t"savings-are effected in
a manner a static view based theti'ry. would. predict:: (i) a. uniform
reduction of benefits across the board, (ii) a reduction in.the size of
the class to be benefitted (recall the static system’s tendency to.politi-
cize .the definition of eﬁgibility) ; and . (i) a limitation of benefit in-
creases by. tying such increases, not to need, but instead. to whatever
amount might be allocated for that purpose by the legislature. The
parallels to the. Elizabethan Poor Law are striking. Provisions for the
identification of the fathers of bastards occupied a central place in the
Elizabethan. scheme, primarily as- a means of decreasing . the fiscal
burden on the state with respect to the care and raising of these
children.®® Similarly, a rudimentary settiement scheme is attempted as
a means of controlling the migration of the destitute to California by
limiting the grants of new residents. The purpose, to discourage wel-
fare shopping and the influx of beggars and vagrants to the state,
mirrors the purpose underlying the settlement provisions of Tudor law.
. These changes-fall most significantly on women with small chil-
dren, a category of poor once thought deserving because. they were

the enforcement of a regulation which efféctively required young adults to live with their parents
by limiting thcir eligibility for general assistance to all but exceptional cases. A similar provision
has been adopted i Wisconsin, Wrs. Srar. ANN. § 49.10(4e) () (West Supp. 1992). Texas is
considering a sithilar proposal: Sez FLB. 54, 73rd Leg., Reg. Sess., 1993 Tex. Laws.
Tt M2GATPA, § 7.A similar provision hds' been enacted in Wisconsin, Wis. STAT. ANN.
§'40.19{11m){a) (West Sipp. 1992). Texas is considering a simildr’ proposal. See HB. 54, 73rd
Leg., Reg. Sess., 1998 Tex. Laws. o : o i :

S GATPA § 15, T . e e s

334 I § 94 see League of Woincn Voters v Eu, 9 Cal. Rptr. 2d 416, 423 (Cal. App. 1992); supra
Part [1L.A, Crifical Assumptions: The Stafic Pavadigm:™ 700 70 700 B

55 Sep LenBroek, supra note 83, at 284-86; supra Part LB, Paradigm Archetypes.
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deemed incapable of working (recall that women with young children
were expected to devote their energies to nurturing their children),
but now “reclassified” as able-bodied workers who have chosen not to
work: Since they are now-deemed capable of supporting themselves,
théy should do so with all"available speed. Indeed, GATPA 8 2 makes
clear the reason for these provisions by declaring that “every citizen
also has an obligation to do their bést to contribute to the welfare of
society.” Clearly; the static social order has made a choice for the
able-bodied, including women with young children: they can best con-
tribute to society by fulfilling their Biblical obligation to' work, aiid by
ignoring the Biblical injunction to breed. =~ . . . L
_-'Thus, closely bound with the desire to reduce costs, is' the quins
tessentially static notion: that the ablébodied have a duty to work; that
their failure to work i§ a” déliberate l-ife—'stylﬁ choice, and: that, but for
the ‘exaggeratedly high level of benefits; the’ able-bodied: would' seek
productive employment. People have the right to work; they have no
right to relief. “Welfare must be refurned to"its” proper role as a
transition to gainful employment and selfdetermination and must
include an element of mutial: obligation between government and the
recipient.”” GATPA § 2 further characterizes the nature of this rela-
tonship between the state and the pauper: “We believe that the State
has a responsibility to look after the welfare of individuals in need. But
we declare that every citizen also has an obligation to do.their best to
contribute to the welfare of society.”

- ~The behavior modification provisions ‘of the act also ‘demonstrate
the static orientation of the authors of the. GATPA. The purposes ‘of
those provisions are basically' punitive. As with ‘every static systerm; we
expect:that the poor’s right to" receive benefits is conditioned on
“productive” activities. Breeding while on the dole; failure to attend or
finish school, and refusal to arrange one’s living arrangements to suit
the state (ie. refusal of teenage parents to live with their parents) are
all punished, primarily by reducing benefits. Again, the problem is not
conceived of as originating with defects in the social or ‘economic
system; the problem is that the state is put’ in the uncomfortable
position of having to support society’s “losers,” and it will Fulfill this
obligation as cheaply as possible. Thus, in proposing GATPA, Governor
Wilson acknowledge’d-that he would be accused of being' elitist, racist,
callous and uncaring, but countered, “Do they (his ¢ritics) think it is

SBEGATPA, § 3, adding Car. ConsT. art. I, § 81,
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fair that working families pay for welfare benefits that have.grown twice
as fast as their family mcomes?™¥

. GATPA was billed as a substantial restructurmg of traditional wel:
fare.®*8 As-applied to. federal relief programs, however, it -is. not. What
any. of the proposed changes have to do with anythmg but run-of-the-- -
mill cost control in the face of an ever-increasing demand; for- services,
is speculative at best. The modifications do not alter- the: essentially
static orientation of the federal categorical grant system as adminis-
tered in California: that the poor be given the minimum necessary in
a manner that will not.disturb the economic status quo. Indeed, the
GATPA’s principal proponent Governor. Wilson, quite seif—conscmusly
declared. that its purpose is to.ensure, that the social and economic
status.quo must be protected against the destabilizing effect of spend-
ing for the maintenance of the poor.. California. will lose: more jobs
unless we work to provide fundamental reform to the business. climate.
Part of that is fundamental. budget reform and control: of state spend-
mg That reform is the California Taxpayers Protection Act.”™* Califor-
nia provides, in thlS mstance, an archetypal example of the use of the
Biblical work imperative recast irn modern socio-economic jargon, cou-
pled with: the notion: that. abandonment of t}us work 1mperat1ve is
socio-economic disaster.** : : L

2. General Assxstance Reforms

.GATPA’s flexibility also has a. dec1ded1y staUC feei w1th respect to
the proposed general assistance reforms. Under GATPA, county boards
of supervisors, currently charged: with the administration and funding
of general assistance, would be given sole discretion to set general
assistance levels, takmg into con&derauon the ava.llablhty of funds and

| '$%7Y1qe Kershner, Bzg Drive to Cut VVe{fare  Wilson ths Imtwtwe fm’ 1992 Ballot, SAN Fran.
Crrow., Dec: 10; 19917 at Al : :
(338 Sge supra, note 325: R £ EEE T
.. 3% Pete Wilson, Address 1o the Valley Indust:ry and Commcrcc Asso(:laﬂon of Woodland Hﬂls
Ca.hforma (n A, }, m Skelton, supm nol.e ig. .
S 1T RS
- No mattér how. tempting: it may be o decla.rc that veryone ‘ought fo have hig e
“needs” fulfilled without regard to “effort, thrift or foresight,” only a society bent
on self-destruction or: radical change of economic and political structure would_
create incentives for individuals or fariilies deliberately to avoid privat¢ provision
of those items which the society itself has officially declared to be minimum goods.
Ralph K. Winter, Jr., Poverty, Economic Equalzty, and the L‘gual Protection. Clause;-1972 Svp, C.
Rev. 41, 72 (1972). S - .
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the projected caseload.*” The county supervisors’ discretion would be
limited in at least one respect, however—general assistance levels could
not be ‘set at amounts greater than that available to the recipient
(assuming that the recipient was eligible) under the AF DC'program in
California.®? In effect, the state departmentof social services, by'setti'ng_
maximum: levels of AFDC; would have the power, albeit indirectly, to
set maximum general assistance levels as well. In addition, the general
assistance provisions would be amended to make explicit that eligible
persons could not double-dip, by making recipients of AFDC payments
ineligible for general assistance?3 C L e
These provisions attempted to modify the way in which California
provided ‘general ‘assistance in two- significant respects. First, they re-
stricted’ the ability- of a county to seek reimbursement from the state
for-increases in" the size' of ‘the general assistance population which
might result from the dirninution of the size of the population eligible
for federal categorical relief.** The restriction would have been. ef.
fected by permitting counties ot to increase their general assistance
budgets, even if the:size of the eligible péol increased dramatically.

- #LGATPA, §19. That section 2dds 4 hiew sibséetiod (b} to Car. Wezr & INsT. CopE § 17040,
which would provide; in relevant part, thate. i o i o . ) Wl
Notwithstanding Section 10000 and subdivision (a}, the level for general assistance
. grants or in kind aid, if any, provided by a county or city and county for the relief
‘and support of incompetent; poor, indigent persons, arid those incapacitated by
“age, disease or accident shall be set by the Board of Supervisors in its sole discretion,
taking into consideration the availability of county or city and county funds for such .
aid and.the projected caseload, dnd shall not cxéee__d the grant available to the same
size Tamily Uit receiving aid pursiant 6 [federal adid programs]. T

343 1d. § 19, which would have amended CaL. WELF. & INsT. CoDE § 17020 (West 1991), which
currently provides that any person eligible for state administered federal aid programs “shall not
be eligible for monthly payments provided pursuant to this part if the maximum payment
standard established by county pursuant to Section 17001 exceeds the payment level established
pursuant to [the state administered federal programs.}”. - . : .

3% This arises. from a peculiarity of California law. which cormpels the state: to: reimburse
counties for. “costs mandated by the state.” Cax.,. Gov'T CopE § 17561 (West Supp: 1993). “Costs
mandated by the state” include “any inereased: éosts which [county] is required to incur ... as
a result of any [state] statute . . . which mandates z......-higher level of service. of an existing
program. . . ." CaL. Gov't CopE:§.17514 (West: Supp:-1998). There is'a question regarding:
whether the state may be required to réimbrirse courities for’increased ‘general assistance pay-
ments resubting from changes to. state: cligibility requirements for non-county welfare programs,
such as AFDC. See League of Women Votersv. Ey, 9 Ca. Rptr. 2d 416, 428-24 (Cal. App. 1992).

As a resuit of the changes to the general assistance provisions, county governments would
not be required to- increase spending on-general-assistance: as a result- of the state cutbacks
proposed in GATPA. Consequently, as a lefal matter, no obligation for state reimbirsement would
arise under. CAL.Gov'r Copx § 17561 (West Supp 1998y, B L



1678 BOSTON COLLEGE LAW REVIEW .. [Vol. 34:997

Thus, the provisions permitting county supervisors to set general assis-
tance levels, not with respect to the needs of the poor, but primarily
with respect. to the availability of funds, would have permitted the
coun'ty_to reduce the amount of aid it was required to give :the: poor.
The obligation to supplement inadequate levels of county assistance
would be foisted on someone ‘else, most likely private charity. The ease
of this conclusion betrays-its static underpinmngs: . i =
 Second, the manner in which this elimination: of the reimburse-
ment requirement was effected would have substantially overturned a
aumber of recent California cases which had held to the contrary.®®
In effect, the modification to the general assistance provisions would
permit counties. to. revert to a system: of determining aid levels pre-
viously held in violation of the general assistance provisions by Califor-
nia courts. In. City of San Francisco v, Superior Cour;*® the court held
that the method by which San Francisco set general assistance levelsy—
by dividing the amount the city administration allocated to general
assistance by the estimated number of recipients?f‘”_e__—failéd to meet the
county’s obligations under, the California;general assistance statutes.
. According to the San Francisco court, counties were required to adopt
standards upon which adequate assistance levels could be determined,
and to.set assistance at a level high enough to meet the minimum
subsistence levels of the eligible population.*® Under Proposition 165,
the focus would shift away fromminimum subsistence levels to the
relationship between the “availability of funds” and the pool of eligible
recipients. .Furthermore; the amount of funds available. would. be a
direct function of the desire of the courity to tax itself™
Thie reforms described in Proposition 163 were primarily directed
at cutting governmental expenses.®® This is a fundamentally static form

345 See suprd notes 201927 o
346198 Cal. Rptr. 712 {Cal. App. 1976): i R S
841 This, of course, yiclded an amoung significantly below estimates of the minimum féquired
to-exist at a subsistenice level in San Francisco; and also below that accorded 1o general assistance
recipicats. in. neighboring countes. See. City. of San Frandisco, 128 Cal. Rptr..715. How was the
difference supposed to:be made up? Naturally ecnough, a5 in a good sttic system, by reliance on
the large and: active cormunity of private charitable organizations.. :
. 38 See City of San Francisco, 128 Cal. Rpr. at 716-17. : . L
890 pwer tax burdens related to welfare expenditures would, it was boped, reverse the trend
of the state’s taxpayers to flee the state and its growing tax burdens. See GATPA, § 2:-
330 The purposes of GATPA were set forth in § 2, which provided, in relevant part:
Despite repeated attempis by the people to limit the size of government programs,
the public sector contnues to grow faster than our ability to pay for it. California’s-
taxpayers must now work well inito the fifth miohth of the  year t6-earn- enough
income to pay all our taxes.
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of relief. GATPA focused on the needs of the poor, at least with respect
to the legislative obligation of the general assistance and public assis-
tance programs in California to be administered to “encourage selfre-
spect, selfreliance, and the desire to be a good citizen, useful to
society,”™" only to the extent that it declared that “every citizen also
has-an obligation to do their best to contribute to the welfare of
society.”* With respect to re¢ipients who meet this obligation, the'state
would be willing “to look after the welfare of [those] individuals in
need.™ California then, like other states facing the same “problems,”
would then‘encourage selfreliance and the desire to bé 4 good citizen,
useful to society, by enforcing the recipient’s obligation to work.®*

. Proposition 165; then, shares the view of the static systemn builders
that it is not the system that is at fault for creating or sustaining poverty;
rather, able-bodied recipients have only themselves to blame for their
condition. Since the able-bodied: have made a vicious, or at least un-
enlightened, lifestyle choice, they, and not the system, require correc-
tion.®5 GATPA; as expected; atternpted to'modify the system in place

- This is a burden. that can. otily become miore and more onerous. The reasons why. ..

are auiopilot spending programs, or entittements—the prime engine driving Cali-
forriia’s percnnial overspending. . o
Galifornia’s fiscal imbalance:is also reflécicd by a growing social imbalarice. In
2+ the past few years, welfare caseloads have escalated at 2 growth rafe four times faster
than our general population. L
While California’s tax-receivers grow quickly in numbers, California taxpayers are
*'starting 16 flee or State: This leaves California with proportionatly fewer taxpayers,
and "Staté Bovertiment in’ @ perpetual budget crisis. ' No' matter hgw robust our.
- econony beécormes; the State Will riot be able 5 fianes existing programs at ciirtent
* lebels with projected tax revéTinies, - S S
This is why welfire reform and budgeireform are one'and the sane. The Sigte’s’
fiscal future is in jeopardy and reforms of the budgét process, including reforr of
significant programs of pablic expenditire which havé heretsfore mandated agto-
* - matic’' mereases without regard: to the capacity of the State fisc, must be adopted -
immediately. - : ST o ' : : Ce
" We are willing to" fitiarice esséniiial services. We believe: that' the State has a
responsibility to look'after the ‘welfare of individuals in néed. But we declare that*
every citizen also has an-bligation to ‘do their best to contribute to the welfare of -
L sodiety. e M v L e
- BLCAL Wiy, & InsT. Conx § 10000 (West 1991 (see supra niote 983 for tovi af provision).
The' purpose “of ‘this provision was  described by the California courts as requiring a liberal
interpretation of welfare' Iaws, i’ Bicilitate the evolution of public welfare from public charity to
social justice. S¢e Corinity of Los Angeles v, Workers' Comp. Appeals B, 179 Cal. Rpr. 214 (1981);
Robbins v. Superior Ct., 211 Cal. Rpir. 398, 404 (1985). R '
552 GATPA, § 2 .
353 14 . : : :
3% Comipare the proposed changes to AFDC riles discussed suprain notes 8 & 398,
%5 California Governor Petc Wilson, a sponsor of GATEA, is thuys quoted as stating with
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for the purpose of providing greater incentives for the poor to help
themselves, that is, to get off welfare. The incentives reflected the
typical static limitations on acceptable alternatives to “solve” the prob-
lem—to make public assistance less attractive to the recipients, who
feel freer than the rest of society to act irresponsibly (at least more
irresponsibly than the sober working population) while on. the dole.®
Thus, GATPA called for the downward adjustment of the benefit levels
available to the poor, and reduced the benefits of recipients for other
acts of wrong. conduct, such as breeding, failing to attend school
regularly or failing to live with: parents. Since a job is available for all
who wish to-meet their. “obligations to do their best to. contribute to
the welfare of society,” job acceptance, not job creation, is necessary.®”

As an- essentially minimalist:set. of reforms,  GATPA; as I have
related, tended to revolve around the need. to save money. The more
money. is: spent, the: more taxes must-be: raised, and.the larger the
redistributive, effect. of the program.. The result. was soclo-economniic
disaster: “California. taxpayers are starting to flee our State.”® Conse-
quently, reforms emphasized cost savings features. I have discussed the
most directed cost savings feature of GATPA, the ability to set general
assistance levels taking into consideration the availability of funds and
the projected caseload. Equally significant was the return of a sub-
stantial amount of discretion to the county supervisors with respect to
the setting of such grant levels.**® With such: discretion, county super-

respect to the recipients of_wclfaré:_ _“_Lé.t’s chooseto prevent injury and enrich buman potential,
rather than to continue warehousing human failure.” quoted in Kershner, supra note 335.

3% Speaking in favor of his proposed reduction of the level of benefits offered to California
recipients of federal categorical aid, California Governor Pete Wilson declared that “Welfare is
meant to support families. Now itis weakening and cven puliing families apart. The welfare system
actually encourages teen pregnancies.” Whitmire, supra note 8, T U

357 For instance, GATPA innovations, like those of New Jersey and several other states, would
elirninate increases in AFDC benefits for increased family size where additional children arc born
to recipienis while rcceivirig public: assistance. See GATPA, §§ 6, 7. The stated purpose of these
innovations is 10 induce the recipients to act more “responsibly” and to help such people get off
the dole more quickly. In reality, this “reform” flows natuzally from the basic conception of poverty
as caused primarily by the poor themselves. See id. Presendy, New Jersey is the only. state which
has climinated the increment in benefits under AFDC for which 2 family would otherwise be
eligible asa result of the bixth of 2 child during the time the recipient is on welfare. See N.J. STar.
AnN. § 44:10:35 (West Supp. 1993). Similar proposals await approval, however, in the legisiatures
of Connecticut, Missouri, Okizhoma, Pennsylvania, and South Carolina. See S.B. 143, Reg. Sess,,
1993 Conn. Laws; FLB. 27, 87th ch., Ist. Sess., 1093 Mo, Laws; FLB. 1492, 44th Leg., st Sess.,
1998 Okla. Laws; FLB. 2580, 175th Legis., 1991-1992 Reg. Sess., 1991 Pa, Laws; S.B. 308, Statewide
Sess., 1993 S.C. Laws. e s

358 GATPA, § 2; see Skelton, supra note 12. o

539 GATPA, § 19. : o

360 This is precisely what the courts in California had substandally eradicated. ._’S'ee,' generally,
Bensinger, supra note 35. .. . o S
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visors could limit eligibility by tying eligibility criteria to those used for
federal categorical grants. While the county would not be able to deny
relief to those ineligible for federal assistance, they might limit benefits
based on the number-of children in the household, or the existence
of close relatives whose' incomes might be deemed available to the
applicant®l:. -t e
The resulting practical effect of GATPA would have been to in-
crease the participation of private: charitable groups in programs to
maintain the poor. While"GATPA is silent with respect to the role of
private charity in this regard, it seems clear that private charity is
expected to fill the void left by the state. Those who can bear the costs
will be expected to-do so to minimize the redistributive effects of large
state programs in relief of the' poor; otherwise, the poor with no place
to turn in California would have to leave, migrating to another Jjuris-
diction where the benefits are better.®* The latest AFDC “reforms,”
including those set forth in GATPA, appear to do the same thing,
whether the proponents say so or not.%* Thus, as the static model
would predict, elimination of minimum benefit levels is not necessarily
a determination that such people do not need to be maintained.
Rather, it reflects the determination that private institutions be forced
to handle the problem and that whatever they did (or failed to do)
would be adequate. T L e e
- GATPA, then, in typical static fashion, concentrated on refine-
ments to. the basic implementary. model of relief—the provision of
things for the' physical maintenance of the poor. 'GATPA does not
represent any kind of significant or radical restructuring of the basic
theory of poor relief or even of the delivery mode for such relief as
may be accorded the poor. It is, rather, more in the nature of an
attempt to return the general relief system to its antique origins, as a
loose governmental system of preventing starvation, supplemented in
large measure by private efforts, or the ingenuity of the poor them-
selves in their struggle to survive. California’s radical reform, then, was

- 38 These are things that county supervisors could not do under current California case law
inr.crprctarion"pf the general assistance provisions. See, generally, id.; Blanton, supra note 179, ..
%21 believe this is one of the clearcst implications of the specches Governor Wilson was
making ift sipport of Proposition 165. The senise was that the state was draining its resources and
imposing increasingly larger tax burdens on the working population to support the idle, as 2
result of which the productive citizens were leaving the state. Ses Kershner, supra note 335
(quoting Gov. Wilson as saying, “Addidonral tax colleetions would be both un_fa.ir to'the taxpayers
and dangerous in the risk they poseof driving eveéri more émployers outof Califdrtiia.”}';'Skelton,
Supra note 12 (quoting” Gov:'Wilson as'saying, “The bottom liné-is, P'im trying to stop California
from being a welfare magnet.”). SN Ll ’ '
363With respect to’ GATPA; see :suﬁm notes 33048, - .-
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as “radical,” “different” or “new” as those, for instance, of. Florida,
Maryland, Michigan, New Jersey. or Wisconsin.®** Indeed, it is less
“radical”. than the reforms suggested  in_ other Junsdlcuons.s_ﬁf' It
amounts to-nothing more’ than.- an. attempt to- shift. the mix of aid
available, and the price the poor must pay for the I‘GCElpt of such aid.
It does not institutionalize a different philosophy of aid giving. As such,
it will suffer. the same triumphs and failures as the system it will
“replace,” and yet remain, little more than what it began as—a low-level
income maintenance program for certain pre-selected elements of the
destitute. :
- VI.. SUMMARY IN THE FORM OF 4 COMMENTARY: ARE. STATIC
SysTEMS GOOD oR Bap?
_ I dlscussed static systems and the static paradlgm that underlies
them. T have described the underlying assump’uons of which the incli-
fiation to §tatic poor law’ system—bmldmg is perhaps merely sympto-
matie, argued that this orientation s unchanged by modifications to
such statutes urglng any of a ‘number of différent (and non-static)
' purposes and that irrespective of the labels applied, any reform of our
‘existing systems of poor relief will dlso tend to be limited and funda~
mentally static. Static systems, I"have arguéd, are rooted in the accep-
tance of the status quo; such systems are also rooted in the ‘unques-
tioned acceptance of the’ notion of the benefits of income inequality
as the evidence of an economic systern that rewards thrift and industry,
and pumshes sloth and economic 1rresp0n51b1hty “Jobs exist for all who
seek them; the ablé-bodied who do tiot work, therefore, have made a
llfestyle choice which shotld not be lauded. Those unable to work for
their keep and who lack the wealth to support themselves through
ill-fortune or irresponsible conduct need support, but not at the price
of 'taking ‘away the monetary rewards ‘of the ‘frugal and industrious.
This, society’s goal is not to reward those who by adver51ty, ilFluck or
otherwise, do not havé the means to support themselves. The object
of poor relief is to maintain the poor, nothing more.
~In contrast to the notions and values represented by static systems
are those dynamlc, eradicative notions which have found their: “way into
the hortatory sections of many state statutes of general assistance.®®

. 3% Sep supra note 8. _ : 2
B For example, California woulci not 1mposc the requxrement DI' bu-tfn control melants on
indiscriminate breeders who are on the dole, whereas the state of Mississippi may impose such a
requirement. See Mississippi Proposes, sufrra note 210.
366 Sep supra Part V.A, Defining What a Static System.is Incapable of Bemg
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These conceptions of the poor and the nature and firiction of relief,
while differing radically among themselves,*” have some similarities in
approach.All seek the ultimate eradication of poverty. Many argue that
eradication-requires some level of significant income redistribution:
Others argue “that some" type of ‘universalist policy is necessary to
achieve the end of poverty;*® poverty is a function of labor policy, or
the lack of available jobs, and notof policy necessarily directed pnmar—
ily to the habits or peculiar inclination of the poor.®?. :

The static paradigm accepts the status quo and seeks mereiy to
ameliorate existing conditions. The emerging: dynamic outlook seeks
to eliminate a- disagreeable condition. Is one approach necessarily

“good” and the other “bad?” It would be easy tosay yes—“good” means
eradicating poverty;-or at least saymg 50, and “bad” means not caring
enough about the poor to want to-do-everything possible to end their
mlsery Provocatively stated, the answer seems easy; but is it?

“Whatever its defi¢iencies when' compared ‘to the' lofty -goals of
more dynamic approaches, the static system does seet wellsuited to
its modest- purpose—the prevention of acute destitution. While this
may not be much; it:is more ‘than nothing: Giving little to" those: in
need; it requires ‘relatively little ‘from' those who*must support thé
system. It neither disrupts social nor economic order; it is riot income
redistributive; it does-litde to reward idleness. Most importantly, ‘it
requires little political will to'implement or maintain.?” When coupled
with hortatory statements of more ‘dynamic purpose, it might even;
somewhat- <cruelly, serve the’ purpose of making mxpayers feel good
abourt the use to which their tax-dollars are being put.

I contrast, dynamic, eradicative programs requiré ‘more invest-
ment of human and capital resources than do static systems. They tend
to disrupt the social and the economic system, and are likely income
redistributive.’” They are indifferent to many of the personal peculi-
arities of behavior of the poor, usually assuming. that these are func-

387 14

56%:Sez supra, notes 237-89 and sccompanying text:

368 See, eg, lem sup'ra note 197 supm Pa.rt l'VA Dry‘i'nmg What a Static System is Incapable
of Beirig: -

3701t should be noted that even’ this type of paisive minimalist system might'well be subject
to popular pressure for reduction in times of acute economic stress, when it is most nceded. The
example of the California response to its current economic siowdowr, Proposition 165, is sub-
stantial evidence of this. See Piven & CLOWARD supm note 14, at 341—47 supm Part 1A, Cntzcal
Assumptions: The Static Paradigm, :

571 See supra-Part VA, Explaining the Dzs]unctztms Betwem Goals and Implemmmtwn. Wﬁy
Don’t Cuirént Systevis of Poor Reliaf Seem to Aceomplish Their Pyrpose.
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tions of economic conditions.’”* No such program is simple; either in
conception or implementation; consequently, even when imple-
mented, there is no assurance: that such- systems will actually accom-
‘plish their purpose.’” Most importantly, perhaps, such systems may be.
enormously expensive to support over an unknown:period of time.*™
Consequently, a nation without the- political will to undertake: such
endeavors will likely be reduced; ultimately, to perpetuating the mean-
ness of parading their substantially static systems about, dressed in the
purposes of a more dynamic orientation. .. - ... .

.. Neither approach is inherently good or bad. Both approaches rely
for validation.on the outlook and. politics of the people advocating a
particular approac:h: Either canbe justified on the basis of the"‘proper”
manipulation of political considerations, expediency; economics or any
other principalled (or unprincipalled): means which: elites in this na-
tion employ to make choices among alternatives.’”” This manipulation
follows from the acceptance (or rejection) of the notions of the static
paradigm, and not the other way .around. T :

. But,.rather than choose either, we have contented ourselves by
disguising one as the other. This is 2 painful national delusion. It may
be that a nation or a state. might lack either. the political will, wealth
or:_kno_wlé_dge even to attempt the implementation. of any kind of
dynamic program. In this event, perhaps the population might have
to content itself with a well-crafted static system until a: more generous
day arrives. On the other hand, a. jurisdiction. embarking on a more
dyna_mic'progra_m might understand the costs and complexities of such
an approach and be prepared for. the social and economic modifica-
tions which might be at the heart of such programs. While that may

. 372-Seeid."::- EEETHE . g LA X X
<. 57 Sep, e.g ENCES,. supra note: 32, at 228-33 : (arguing universalist: programs are based on
faulty premises; but proposing type of universalist program aimed at aiding all single mothers
with low wage jobs); Roger Wilkins, The Bladk Poor Arz Different, N.Y. TiMEs, Aug. 22, 1986, at
A%3 (arguing universalist, dynamic programs will not solve special problems of African-Ameri-
cans).

374 Spe Robert Greenstein, Universal and Targeted Approaches o Religving Poverly: An Alterna-
tive View, in Tz UrpAN UNDERCLASS 437, 452-56 (Christopher Jencks & Paul E. Peterson; eds.
1681); Lovise B. Russell, Proposed: A Comprehensive Health Care System For the Poor, T BROOKINGS
Rev. 18, 17 (Summer, 1980). Buf sez HAVEMAN, supra note 82, at 177 (asscriing program he
proposed would cost only 1:3% more than federal expenditures for comparable programs).

L For a discussion of the manner in which political choices are made in: the United States,
506, ¢.g., Jory D. STETINGRUMER, THE CYBERNETIC THEORY OF DECISIONMAKING: Nuw DIMEN-
S10Ns I POLITICAL ANALYsEs (1974); RoBERT Datix, Wito GOVERNS? DENMOCRACY, AND POWER IN
THE AMERICAN CrTy (1961); RICHARD NEUSTADT, PRESIDENTIAL POWER' (rev. ed. 1990); Ralph
K. Huitt, The Congressional Commitiee: A Case, Study, 48 Ay. Por: Sct. REv, 340-65 (1954).
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not be a bad thing, and certainly many people so believe, the elimina-
ton of poverty will require more than 2 mere governmental pro-
nouncement to that effect.

The static paradigm predicts many things about the manner in
which the condition of the poor is alleviated; it does not predict or
require honesty. What a generation of “reform” in the area of poverty
law has demonstrated is that the United States is blessed with legisla-
tures which have chosen (consciously or unconsciously) to embrace
the traditional approach to poor relief and the implications of the
static paradigm, all the while dishonestly peddling this choice as the
implementation of a2 new and improved, dynamic transformative sVs-
tem for the permanent eradication of poverty.



